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3

[Modifying collection procedures for the Transit Impact, Housing, Child Care, Park and
Inclusionary Housing Fees by transferring responsibility for collection and enforcement to the
Treasurer.]

4 Ordinance (1) amending the Planning Code by amending Sections 139, 313.1, 313.4,

5 313.5,313.6,313.7,313.8,313.9,313.10,314.1, 314.4, 314.5, 315.3 and 315.6 to transfer

6 collection authority for in lieu fees collected for the Park Fund, the Jobs-Housing

7 Linkage Program, Child Care Requirement and the Inclusionary Affordable Housing

8 Program from the Controller to the Treasurer and conform collection procedures for

9 these fees, and require that funds from the Child Care Capital Fund and the Downtown

10 Park Fund be used to fund nexus studies for the Downtown Park Fee and the Child

11 Care Fee; and (2) amending the Administrative Code by amending Sections 38.1, 38.3,

12 38.4, 38.5, 38.6, 38.8, 38.8.5, 38.9, 38.10, 38.11 and 38.45 to transfer collection of the

13 Transit Impact Development Fee from the General Manager ofthe Public Utilities

14 Commission to the Treasurer and conform collection and enforcement procedures for

15 the fee.

16

17

18

Note: Additions are single underline italics Times New Roman;
deletions are strikeHu'8tlgh it£tlics Times ,'i81\ Rel9ta,~.

Board amendment additions are double underlined.
Board amendment deletions are stnlwthrough normal.

19 Be it ordained by the People of the City and County of San Francisco:

20 Section 1. The San Francisco Planning Code is hereby amended by amending Section

21 139, to read as follows:

22 Sec. 139. DOWNTOWN PARK SPECIAL FUND.

23 (a) Findings and Purposes. Existing public park facilities located in the

24 downtown office districts are at or approaching capacity utilization by the daytime population

25 in those districts. The need for additional public park and recreation facilities in the downtown
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districts will increase as the daytime population increases as a result of continued office

development in those areas. While the open space requirements imposed on individual office

and retail developments address the need for plazas and other local outdoor sitting areas to

serve employees and visitors in the districts, such open space cannot provide the same

recreational opportunities as a public park. In order to provide the City and County of San

Francisco with the financial resources to acquire and develop public park and recreation

facilities which will be necessary to serve the burgeoning daytime population in these districts,

a Downtown Park Fund shall be established as set forth herein.

9 I
I
!

10 shall apply:

11

(b)

(1)

Definitions. For purposes of this Section 139, the following definitions

"First certificate of occupancy" shall mean either a temporary certificate of

12 occupancy or a Certificate of Final Completion and Occupancy as defined in San Francisco

13 Building Code Section 307, whichever is issued first.

14 (2) "Net addition of gross floor area of office use" shall mean gross floor area

15 as defined in Planning Code Section .J.fR.,.8-102.9, to be occupied by, or primarily serving, office

16 use, less the gross floor area in any structure demolished or rehabilitated as part of the

17 proposed office development project which gross floor area was used primarily and

18 continuously for office use and was not accessory to any use other than office use for at least

19 five years prior to the City Planning Department approval of the office development project

20 subject to this Section, or for the life of the structure demolished or rehabilitated, whichever is

21 shorter.

22 (3) "Office development project" shall mean any new construction, addition,

23 extension, conversion or enlargement, or combination thereof, of an existing structure which

24 includes any gross floor area of office use; provided, however, that this term shall not include

25
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an addition to an existing structure which would add gross floor area in an amount less than

20 percent of the gross floor area of the existing structure.

(4) "Office use" shall mean any structure or portion thereof intended for

occupancy by business entities which will primarily provide clerical, professional or business

services of the business entity, or which will provide clerical, professional. or business

services to other business entities or to the public at that location including, but not limited to,

the following services: banking, law, accounting, insurance, management, consulting.

technical, and the office functions of manufacturing and warehousing businesses, and

excluding spaee primarily lJsed for, or where the most reeent lJse ·....as primarily for, the display

of goods. wares. or morehandise, inollJding blJt not limited to: (1) showrooms, dosign

shO'ovrooms. and design showcases.(2) spaoe displaying goods. wares. and merohandiso

oither as samplos or for sale, (d) spaeo in whieh the oeolJpants nogotiato salos transaetiono.

(4) display spaee in blJildings that also eontain offieo lJse. and (6) spaee aotlJally lJsoe for

display of goods, wares, and merohandioo o,'on if intended and primarily slJitablo for offieos.

Such definition shall include all uses encompassed within the meaning of Planning Code

Section 219; provided, however. that the term "office use" shall not include any such use

which qualifies as an accessory use. as defined and regulated in Sections 204 through 204.5

of this Code.

10

11

12 ,)

13 II

14 II

15

16

17

18

19 (5) "Retail use" shall mean space within any structure or portion thereof

20 intended or primarily suit- able for occupancy by persons or entities which supply commodities

21 to customers on the premises including. but not limited to. stores. shops, restaurants. bars,

22 eating and drinking businesses, and the uses defined in Planning Code Sections 218 and 220

23 through 225, and also including all space accessory to such retail use.

24

25

Supervisor Peskin
BOARD OF SUPERVISORS Page 3

4/9103
n:lgovemlas20D310200393\OO16330J.doc



writing to the Planning Department within 15 days o(the notice. If the initial determination is not

the project shall not be issued without proo(o(payment o(the tee issued bv the Treasurer,

(6) "Sponsor" shall mean an applicant seeking approval for construction o(an

(c) Requirements. These requirements are in addition to any applicable

Prior to approval by either the PlanningDetermination ofAmount. l(l.l)L-_.L~'L1.!L.!!'J!J!.=!:!±!~:..!2~L£!1£.£1.~~~(e)

(d) Imposition ofthe Downtown Park Fee. The amount of the fee shall be $2

per square foot of the net addition of gross floor area of office use to be constructed as set

forth in the final approved building or site permit. The amount of the fee shall be reviewed

every third year, beginning three years after the effective date of this ordinance, by a joint

session of the Recreation and Park Commission and the City Planning Commission. The

Commissions shall jointly review the fee to determine whether inflation in land and

development costs justifies an increase in the fee, and if they so find, shall recommend an

amendment of the fee provisions of this ordinance to the Board of Supervisors.

to this section, the Department shall issue a notice complying with Planning Code Section 306.3 setting

Department or the Planning Commission ora building or site permit for a development project subject

(2) Any person mav appeal the initial determination by delivering an appeal in

County of San Francisco to be deposited in the Downtown Park Fund, in accordance with the

standards set forth in this Section. The initial site or building permit certificate of occupancy for

office development project subject to this Section, the applicants' successors and assigns, and anv entity

certificate of occupancy for the project, pay a fee to the Celltre!!er Treasurer of the City and

Districts shall, as a eellmtiell 8/ tlj3j3IY31'a! prior to issuance o(the initial site or building permit

requirements set forth in Section 138, All tlpplietliltfer tlpermit te eeNstrblet an The sponsor ora

which controls or is under common control with the applicant,

proposed office development project within the C-3-0, C-3-0 (SO), C-3-R, C-3-G or C-3-S Use

forth its initial determination o(the net addition o(gross floor area o(omce use subject to this section.

1

2

3

4

5
i

6
I

7 II
8 II
9 I

I
10 I

I11

12
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14

15
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1 appealed within the time allotted. the initial determination shall become a final determination. I[the

2 initial determination is appealed. the Planning Commission shall schedule a public hearing prior to the

3 approval ofthe development project bv the Department or the Commission to determine the net

4 addition ofgross floor area ofoffice use subject to this ordinance. The public hearing mav be

5 scheduled separately or simultaneously with a hearing under Planning Code Sections 306.2. 309(h).

6 3J3.4. 314.5. 315.3 or a Discretionary Review hearing under San Francisco Municipal Code Part III

7 Section 26. The Commission shall make a final determination ofthe net addition ofgross floor area of

8 office use subject to this section at the hearing.

9 (3) The Planning Department or the Planning Commission shall set forth the final

10 determination ofthe net addition ofgross floor area ofofflce use subject to this section in the

11 conditions ofapproval ofany building or site permit application. The Planning Department shall

12 notifv the Treasurer ofthe final determination o[the net addition ofgross floor area ofoffice use

13 subject to this section within 30 davs following the date o[the final determination. The Planning

14 Department shall also notitY the Department ofBuilding Inspection ("DB!") and the Mavor's Office of

15 Housing that a development project is subject to this section at the time the Planning Department or the

16 Planning Commission approves the building or site permit for the development project.

17 (4) In the event that the Planning Department or the Planning Commission takes

18 action affecting any development project subject to this section and such action is thereafter modified,

19 superseded, vacated. or reversed by the Board ofAppeals, the Board ofSupervisors, or by court action.

20 the permit application for such development project shall be remanded to the Department or the

21 Commission to determine whether the proposed project has been changed in a manner which affects

22 the calculation ofthe amount ofhousing required under this ordinance and, ifso, the Department or
w

/ 1 523

24

25

the Commission shall revise the hells[nR requirement imposed on the permit application in compliance

with this section within 60 days following such remand and notifv the sponsor in writing ofsuch
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1

2

3

4
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I6

7

I8

9

10

11
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14
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16
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18

19

20

21

22

23

24

25

revision or that a revision is not required. IOhe net addition o(gross floor area o(office use subject to

this section is revised. the Commission shall promptlv notify the Treasurer oOhe revision.

fef(Jl Procedure Regarding TeHljU1MlY Temporary Site or Bl:lilEliA§ Permit ef

0ef31tp(lMeyof Occupancy. The Planning Department &fCity PI£lJlning shall impose a condition

requiring payment of the Downtown Park fee on approval of anv office development project e

lmikling er site per/nit 8j9pliealien subject to Iheprevisiens &jthis Section, requiring that such fee

be paid prior to the issuance of the first eerlifieale &jeee!if!ane;' site or building permit certificate

of occupancy for the office development project. Upon the sponsor's pavment oOhe fee in full to

the Treasurer and upon the sponsor's request. the Treasurer shall issue a certification that the fee has

been paid. The sponsor shall present such certification to-tRe DBI and the Planning Department prior

to the issuance by DBI oOhe first site or building permit certificate of occupancy (or the

development project. At the time the bHy Planning Department or Planning Commission approves

an application for a site or building permit to construct an office development project subject to

this Section, the Direeler efCit; Planning Department shall notify in writing Ihe Sttperinlendenl ef

Ihe E!wetiu &jEuilTJing Ins[3eellen ('S!if!erinlendeJ1I°J DBI and the Treasurer. identifying the office

development project. The SU[3erinle.'7denl shallpre:'ide nellee in :i'riting Ie Ihe bening At#ninislreler

alleas/jive tmsiness days prier Ie istiUing Ihejirsl eerlifietile efeeeu[3aneyj8r any &ffieedevel{3[3l!wnl

sub/eel Ie Ihis Seelien. Iflhe Zening Adminislralel' nelifies Ihe Sbl[3erinlendenl wilhinjive eusiness

dti;'s Ihtil!hepre'.'isiel'ls eflhis Set3lien have nel eeen eemplied :pi!h, !he &tjgel'inle.~denl DBI shall fi.e.ny

an;' tind tiU eel'lificales efeceupa!!e;' not issue the site or building permit certificate of occupancy

without proo(o(pavment oOhe fee fi'om the Treasurer. Iflhe Zenit;gAthninislraler nelifies Ihe

Sblperinlendenl Ihtillhe previsiens &/Ihis Seelien have eeen eeRllllied with er j8i1s Ie respend;, ilhi.~

}i,ee eusiness days, ti cerlifietile &jecc!if!tiney shtillnel ee c1istij3[3reY'edpHrs!ttil'l.lle Ihis Seelle!!. Any

failure oOhe Treasurer. DBI. or the Planning Department to give any notice under this Section shall

not relieve a sponsor (rom compliance with this Section. \lVhere OBI inadvertently issues a site or
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1 building permit witheut payment of the fee, OBI shall not issue any oertifioate of oooupanoy for

2 the projeot without notifioation from tho Treasurer that the fee required by this geotion has

3 been paid. The procedure set forth in this Subsection is not intended to preclude enforcement

4 of the provisions of this section pursuant to any other section of this Code, or other authority

5 under the laws of the State of California.

6 (f}{gl Downtown Park Fund. There is hereby established a separate fund set

7 aside for a special purpose entitled the Downtown Park Fund ("Fund"). All monies collected by

8 the Centrei/or Treasurer pursuant to this Section shall be deposited in the Fund. All monies

9 deposited in the Fund shall be used solely to acquire and develop public recreation and park

10 facilities for use by the daytime population of the C-3 Use Districts, except that monies from

11 the fund shall be used by the Recreation and Park Commission and the Planning Commission

12 to fund in a timely manner a nexus study to demonstrate the relationship between office

13 development projects and open space as set forth in subsection (a) of this Section, The

14 Controller's Office shall file an annual report with the Board of Supervisors, beginning one

15 year after the effective date of this ordinance, which report shall set forth the amount of money

16 collected in the Fund. The Fund shall be administered jointly by the Recreation and Park

17 Commission and the City Planning Commission. The two Commissions shall conduct

18 business related to their duties under this Section at joint public hearings, which hearings may

19 be initiated by either the Recreation and Park Commission or the City Planning Commission.

20 A joint public hearing shall be held by the Commissions to elicit public comment on proposals

21 for the acquisition of property using monies in the Fund. Notice of any joint public hearings

22 shall be published in an official newspaper at least 20 days prior to the date of the hearing,

23 which notice shall set forth the time, place, and purpose of the hearing. The hearing may be

24 continued to a later date by a majority vote of the members of both Commissions present at

25 the hearing. At a joint public hearing, a quorum of the membership of both Commissions may
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5 I[
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vote to allocate the monies in the Fund for acquisition of property for park use and/or for

development of property for park use. The Recreation and Park Commission shall alone

administer the development of the recreational and park facilities on any acquired property

designated for park use by the Board of Supervisors, using such monies as have been

allocated for that purpose at a joint hearing of both Commissions.

(hi Collection ofFee; Interest; Lien. (lIThe Downtown Park Fee is due and

pavable to the Treasurer prior to issuance o[the first building or site permit certificate of

occupancy in accordance with paragraph (el ofthis Section. It: (or any reason. the fee remains

unpaid (ollowing issuance o[the permit certificate. any amount due shall accrue interest at the rate of

one and one-halfpercent per month, or fraction thereot: (rom the date o(issuance oOhe permit

certificate until the date otfinal payment.

(2I Ie (or anv reason, the fee imposed bv this section remains unpaid (ollowing

issuance o[the permit certificate of occupancy. the Treasurer shall initiate proceedings in

accordance with Article XX ofChapter 10 oOhe San Francisco Administrative Code to make the entire

unpaid balance oOhe Downtown Park Fee. including interest. a lien against all parcels used (or the

development project. The Treasurer shall send all notices required by that Article to the owner o[the

property as well as the sponsor. The Treasurer shall also prepare a preliminary report notifving the

sponsor ofa hearing to confirm such report by the Board ofSupervisors at least 10 days be(ore the

date oOhe hearing. The report to the sponsor shall contain the sponsor's name. a description oOhe

sponsor's development project. a description oOhe parcels ofreal property to be encumbered as set

(orth in the Assessor's Map Books (or the current year. a description oOhe alleged violation oUhis

Section. and shall fix a time. date. and place (or hearing. The Treasurer shall cause this report to be

mailed to the sponsor and each owner ofrecord oOhe parcels ofreal property subject to lien. Except

(or the release oOhe lien recording fee authorized by Administrative Code Section 10.237. all sums
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1 collected bv the Tax Collector under this Section shall be held in trust by the Treasurer and deposited

2 in the Downtown Park Fund established under subsection (j).

sponsor or owner at the official address ofthe sponsor or owner maintained by the Tax Collector for

served upon the sponsor or owner for all purposes in this Section ifpersonallv served upon the sponsor

or owner or ifdeposited. postage prepaid, in a post office letterbox addressed in the name ofthe

3

4

5

6

(3) Any notice required to be given to a sponsor or owner shall be sufficientlv given or

imposed by this Section has been fully paid is demolished or converted to a use or uses not subject to

basis according to the ratio ofthe remaining useful life ofthe project at the time ofdemolition or

development project shall be 50 years.

conversion in relation to its total useful life. For purposes ofthis ordinance, the useful life ofa

In the event

In the event that a development project for which the fee

ree Reftlnd When Permit E)(pires Prior to Completion of Worl<.

(Blil One Time Fee Payment.

(i)

313.1,313.4,313.5,313.6,313.7,313.8,313.9 and 313.10, to read as follows:

portion ofthe amount ofthe fee paid. The portion ofthe fee refunded shall be determined on a pro rata

Section 2. The San Francisco Planning Code is amended by amending Sections

a building permit Ol(pires prior to oompletion of the '....orl< on and oommenoement of oooupanoy

of a development projeot so that it '....ill be neoessary to obtain a new permit to Garry out any

development, the obligation to oomply with this €leotion shall be oanoelled, and any in lieu fee

previously paid to the Treasurer shall be reftlnded. If and when the sponsor applies fer a new

permit, the prooedures set forth in this ordinanoe regarding oonstruotion of housing or

payment of the in lieu fee shall be followed.

development project. and to the applicant for the site or building permit at the address on the permit

this Section prior to the expiration oOts estimated usetullife. the City shall refund to the sponsor a

application.

the mailing oftax bills or. ifno such address is available. to the sponsor at the address ofthe

13

14

15

16 I

17 II

18 I

19 II
20 'I
21

22

23

24

25

!I
7 II
8 Ii
9

10 II
11 Ii
12 'I
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2

3
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7
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II

10 II
I

11

12

13

14
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II
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SEC. 313.1. DEFINITIONS.

The following definitions shall govern interpretation of this ordinance:

(1) "Affordable housing project" shall mean a housing project containing units

constructed to satisfy the requirements of Sections 313.5 or 313.7 of this ordinance or

receiving funds from the Citywide Affordable Housing Fund under Section 313.12.

(2) "Affordable to a household" shall mean a purchase price that a household

can afford to pay based on an annual payment for all housing costs of 33 percent of the

combined household annual net income, a 10 percent down payment, and available financing,

or a rent that a household can afford to pay based on an annual payment for all housing costs

of 30 percent of the combined annual net income.

(3) "Affordable to qualifying households" shall mean:

(A) With respect to owned units, the average purchase price on the initial

sale of all affordable owned units in an affordable housing project shall not exceed the

allowable average purchase price. Each unit shall be sold:

(i) Only to households with an annual net income equal to or less than that

of a household of moderate income; and

(ii) At or below the maximum purchase price.

(B) With respect to rental units in an affordable housing project, the average

annual rent shall not exceed the allowable average annual rent. Each unit shall be rented:

(i) Only to households with an annual net income equal to or less than that

of a household of lower income;

(ii) At or less than the maximum annual rent.

(4) "Allowable average purchase price" shall mean:
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4

5

6
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8
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12 II
I'

13 I
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(A) For all affordable one-bedroom units in a housing project, a price

affordable to a two- person household of median income as set forth in Title 25 of the

California Code of Regulations Section 6932 ("Section 6932") on January 1st of that year;

(8) For all affordable two-bedroom units in a housing project, a price

affordable to a three-person household of median income as set forth in Section 6932 on

January 1st of that year;

(C) For all affordable three-bedroom units in a housing project, a price

affordable to a four- person household of median income as set forth in Section 6932 on

January 1st of that year;

(0) For all affordable four-bedroom units in a housing project, a price

affordable to a five- person household of median income as set forth in Section 6932 on

January 1st of that year.

(5) "Allowable average annual rent" shall mean:

(A) For all affordable one-bedroom units in a housing project, 18 percent of

the median income for a household of two persons as set forth in Section 6932 on January 1st

of that year;

(8) For all affordable two-bedroom units in a housing project, 18 percent of

the median income for a household of three persons as set forth in Section 6932 on January

1st of that year;

(C) For all affordable three-bedroom units in a housing project, 18 percent of

the median income for a household of four persons as set forth in Section 6932 on January

1st of that year;

(0) For all affordable four-bedroom units in a housing project, 18 percent of

the median income for a household of five persons as set forth in Section 6932 on January 1st

of that year.
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I
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(6) "Annual net income" shall mean net income as defined in Title 25 of the

California Code of Regulations Section 6916.

(7) "Average annual rent" shall mean the total annual rent for the calendar

year charged by a housing project for all affordable rental units in the project of an equal

number of bedrooms divided by the total number of affordable units in the project with that

number of bedrooms.

(8) "Average purchase price" shall mean the purchase price for all affordable

owned units in an affordable housing project of an equal number of bedrooms divided by the

total number of affordable units in the project with that number of bedrooms,

(9) "City" shall mean the City and County of San Francisco.

(10) "Community apartment" shall be defined in San Francisco Subdivision

Code Section 1308(b).

(11) "Condominium" shall be as defined in California Civil Code Section 783.

(12) "Direelal' afBuilding Inspeelian" "DBr shall mean the Direelar afthe

Department of Building Inspection ar his ar het, designee, ineluding alher Cit)' ageneies ar

deparlments ,

"Direetal' aflhe ,'fayar's Offiee fTjNeusing" shall mean Ihe Direetar aflhe

Mayar's Offiee afRausing ar his ar her designee, ine/blding Ihe direeler oja."/}· age,~8j' designaled by

Ihe !,1ayar as a sueeessar la Ihe },fay'ar's Offiee 8j£Neusing. "

(MI3) "Direel8l' fTjP/amling" shall mean Ihe Direelar fTj "Department" shall mean the

Planning Department-eror the Planning Department's his ar her tlesigneedesignee" ine/Ttt/fllg Ihe

J,1ayar's Offiee 8j£Neltsing and alher City ageneies ar doparlmems including the Mayor's Office of

Housing and other City agencies or departments.
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1 (+.3-14) "Entertainment development project" shall mean any new construction,

2 i addition, extension, conversion, or enlargement, or combination thereof, of an existing

3

4

5

6
I

71
il
I'8 ,Iq

9 II
i

10

11

12

13

14

15 Ii
16 il

17

18

19

20

21

22

23

24

25

structure which includes any gross square feet of entertainment use.

(M15) "Entertainment use" shall mean space within a structure or portion thereof

intended or primarily suitable for the operation of a nighttime entertainment use as defined in

San Francisco Planning Code Section 102.17, a movie theater use as defined in San

Francisco Planning Code Sections 790.64 and 890.64, an adult theater use as defined in San

Francisco Planning Code Section 191, any other entertainment use as defined in San

Francisco Planning Code Sections 790.38 and 890.37, and, notwithstanding San Francisco

Planning Code Section 790.38, an amusement game arcade (mechanical amusement

devices) use as defined in San Francisco Planning Code Sections 790.4 and 890.4. Under

this ordinance, "entertainment use" shall include all office and other uses accessory to the

entertainment use, but excluding retail uses and office uses not accessory to the

entertainment use.

(.J.+16) "First certificate of occupancy" shall mean either a temporary certificate of

occupancy or a Certificate of Final Completion and Occupancy as defined in San Francisco

Building Code Section 109, whichever is issued first.

(.J-g17) "Hotel development project" shall mean any new construction, addition,

extension, conversion, or enlargement, or combination thereof, of an existing structure which

includes any gross square feet of hotel use.

(-W18) "Hotel use" shall mean space within a structure or portion thereof

intended or primarily suitable for rooms, or suites of two or more rooms, each of which mayor

may not feature a bathroom and cooking facility or kitchenette and is designed to be occupied

by a visitor or visitors to the City who pays for accommodations on a daily or weekly basis but

who do not remain for more than 31 consecutive days. Under this ordinance, "hotel use" shall
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include all office and other uses accessory to the renting of guest rooms, but excluding retail

uses and office uses not accessory to the hotel use.

(;W19) "Household" shall mean any person or persons who reside or intend to

reside in the same housing unit.

(.J.l-20) "Household of lower income" shall mean a household composed of one

or more persons with a combined annual net income for all adult members which does not

exceed the qualifying limit for a lower-income family of a size equivalent to the number of

persons residing in such household, as set forth for the County of San Francisco in Title 25 of

the California Code of Regulations Section 6932.

(;J;J21) "Household of median income" shall mean a household composed of one

or more persons with a combined annual net income for all adult members which does not

exceed the qualifying limit for a median-income family of a size equivalent to the number of

persons residing in such household, as set forth for the County of San Francisco in Title 25 of

the California Code of Regulations Section 6932.

(J.J22) "Household of moderate income" shall mean a household composed of

one or more persons with a combined annual net income for all adult members which does

not exceed the qualifying limit for a moderate-income family of a size equivalent to the number

of persons residing in such household, as set forth for the County of San Francisco in Title 25

of the California Code of Regulations Section 6932.

(M23) "Housing developer" shall mean any business entity building housing

units which receives a payment from a sponsor for use in the construction of the housing

units. A housing developer may be (a) the same business entity as the sponsor, (b) an entity

in which the sponsor is a partner, joint venturor, or stockholder, or (c) an entity in which the

sponsor has no control or ownership.
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(824) "Housing unit" or "unit" shall mean a dwelling unit as defined in San

Francisco Housing Code Section 401.

(;1425) "Interim Guidelines" shall mean the Office Housing Production Program

Interim Guidelines adopted by the City Planning Commission on January 26, 1982, as

amended.

(H26) "Maximum annual rent" shall mean the maximum rent that a housing

developer may charge any tenant occupying an affordable unit for the calendar year. The

maximum annual rent shall be 30 percent of the annual income for a lower-income household

as set forth in Section 6932 on January 1st of each year for the following household sizes:

(A) For all one-bedroom units, for a household of two persons;

(B) For all two-bedroom units, for a household of three persons;

(C) For all three-bedroom units, for a household of four persons;

(0) For all four-bedroom units, for a household of five persons.

(;J.&27) "Maximum purchase price" shall mean the maximum purchase price that

a household of moderate income can afford to pay for an owned unit based on an annual

payment for all housing costs of 33 percent of the combined household annual net income, a

10 percent down payment, and available financing, for the following household sizes:

(A) For all one-bedroom units, for a household of two persons;

(B) For all two-bedroom units, for a household of three persons;

(C) For all three-bedroom units, for a household of four persons;

(0) For all four-bedroom units, for a household of five persons.

(28) "MOH" shall mean the Mayor's Office o(Housing.

(29) "Net addition of gross square feet of entertainment space" shall mean

i gross floor area as defined in San Francisco Planning Code Section 102.9 to be occupied by,

or primarily serving, entertainment use, less the gross floor area in any structure demolished
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or rehabilitated as part of the proposed entertainment development project that was used

primarily and continuously for entertainment, hotel, office, research and development, or retail

use and was not accessory to any use other than entertainment, hotel, office, research and

development, or retail use, for five years prior to Planning Commission approval of an

entertainment development project subject to this Section, or for the life of the structure

demolished or rehabilitated, whichever is shorter, so long as such space was subject to this

ordinance or the Interim Guidelines.

(30) "Net addition of gross square feet of hotel space" shall mean gross floor

area as defined in San Francisco Planning Code Section 102.9 to be occupied by, or primarily

any use other than entertainment, hotel, office, research and development, or retail use, for

entertainment, hotel, office, research and development, or retail use and was not accessory to

part of the proposed hotel development project that was used primarily and continuously for11

10 I: serving, hotel use, less the gross floor area in any structure demolished or rehabilitated as

Ii
II

12 II
13 I

14 five years prior to Planning Commission approval of a hotel development project subject to

15 this Section, or for the life of the structure demolished or rehabilitated, whichever is shorter, so

16 long as such space was subject to this ordinance or the Interim Guidelines.

17 (31) "Net addition of gross square feet of office space" shall mean gross floor

18 area as defined in San Francisco Planning Code Section 102.9 to be occupied by, or primarily

19 serving, office use, less the gross floor area in any structure demolished or rehabilitated as

20 part of the proposed office development project that was used primarily and continuously for

21 entertainment, hotel, office, research and development, or retail use and was not accessory to

22 any use other than entertainment, hotel, office, research and development, or retail use for

23 five years prior to Planning Commission approval of an office development project subject to

24 this Section, or for the life of the structure demolished or rehabilitated, whichever is shorter.

25
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intended or primarily suitable for occupancy by persons or entities which perform, provide for

their own benefit, or provide to others at that location services including, but not limited to, the

following:

(32) "Net addition of gross square feet of research and development space"

shall mean gross floor area as defined in San Francisco Planning Code Section 102.9 to be

occupied by, or primarily serving, research and development use, less the gross floor area in

any structure demolished or rehabilitated as part of the proposed research and development

project that was used primarily and continuously for entertainment, hotel, office, research and

development, or retail use and was not accessory to any use other than entertainment, hotel,

office, research and development, or retail use, for five years prior to Planning Commission

approval of a research and development project subject to this Section, or for the life of the

structure demolished or rehabilitated, whichever is shorter.

(33) "Net addition of gross square feet of retail space" shall mean gross floor

area as defined in San Francisco Planning Code Section 102.9 to be occupied by, or primarily

serving, retail use, less the gross floor area in any structure demolished or rehabilitated as

part of the proposed retail development project that was used primarily and continuously for

entertainment, hotel, office, research and development, or retail use and was not accessory to

any use other than entertainment, hotel, office, research and development, or retail use, for

five years prior to Planning Commission approval of a retail development project subject to

this Section, or for the life of the structure demolished or rehabilitated, whichever is shorter.

(34) "Office development project" shall mean any new construction, addition,

extension, conversion, or enlargement, or combination thereof, of an existing structure which

includes any gross square feet of office use.
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(35)(A)
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fJ..f Professional, banking; insurance; management; consulting; technical;

sales; and design; and the non-accessory office functions of manufacturing and warehousing

businesses; all uses encompassed within the definition of "office" at Section 219 of this Code;

multimedia, software development, web design, electronic commerce, information technology

and other computer based technology; all uses encompassed within the definition of

"administrative services" at Section 790.106 or Section 890.106 of this Code; all "business or

professional services" as proscribed at Section 890.108 of this Code excepting only those

uses which are limited to the Chinatown Mixed Use District; all "business services," as

described at Section 890.11 of this Code which are conducted in space designated for office

use under the San Francisco Building Code and which are not excluded pursuant to

Subsection B below.

(B) Under this ordinance, "office use" shall exclude: retail uses; repair; any

business characterized by the physical transfer of tangible goods to customers on the

premises; wholesale shipping, receiving and storage; research and development; and spaee

primarily used for, or where the most reeent use was primarily for, the display of goods,

wares, or merehandise, ineluding but not limited to: (1) sho¥,'FOoms, design showrooms, and

design showeases, (2) spaee displaying goods, wares, and merehandise either as samples or

for sale, (d) spaee in whieh the oeeupants negotiate sales transaetions, (4) display spaee in

buildings that also eontain o#iee use as defined in subseetion tA), and (6) spaee aetually used

for display of goods, wares, and merohandise even if intended and primarily suitable for

o#iees design showcases or any' ether spacc intcnded and primarily' suitable f0r ths]9l-ay afgeeds

design showcases or any other space intended and primarily suitable for display of goods.

(36) "Ordinance" shall mean San Francisco Planning Code Sections 313.1

through 313.14.
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(37) "Owned unit" shall mean a unit affordable to qualifying households which

is a condominium, stock cooperative, community apartment, or detached single-family home.

The owner or owners of an owned unit must occupy the unit as their primary residence.

(38) "Owner" shall mean the record owner of the fee or a vendee in

possession.

(39) "Rent" or "rental" shall mean the total charges for rent, utilities, and

related housing services to each household occupying an affordable unit.

(40) "Rental unit" shall mean a unit affordable to qualifying households which

is not a condominium, stock cooperative, or community apartment.

(41) "Research and Development ("R&D") project" shall mean any new

construction, addition, extension, conversion, or enlargement, or combination thereof, of an

existing structure which includes any gross square feet of R&D use.

(42) "Research and development use" shall mean space within any structure

or portion thereof intended or primarily suitable for basic and applied research or systematic

use of research knowledge for the production of materials, devices, systems, information or

methods, including design, development and improvement of products and processing,

including biotechnology, which involves the integration of natural and engineering sciences

and advanced biological techniques using organisms, cells, and parts thereof for products and

services, excluding laboratories which are defined as light manufacturing uses consistent with

Section 226 of the Planning Code.

(43) "Retail development project" shall mean any new construction, addition,

extension, conversion, or enlargement, or combination thereof, of an existing structure which

includes any gross square feet of retail use.

(44) "Retail use" shall mean space within any structure or portion thereof

intended or primarily suitable for occupancy by:
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(A) Persons or entities which supply commodities to customers on the

premises including, but not limited to, stores, shops, restaurants, bars, eating and drinking

businesses, and the uses defined in San Francisco Planning Code Sections 218 and 220

through 225, and also including all space accessory to such retail use; and

(B) All space accessory to such retail use.

(45) "Section 6932" shall mean Section 6932 of Title 25 of the California Code

of Regulations as such section applies to the County of San Francisco.

(46) "Sponsor" shall mean an applicant seeking approval for construction of an

office development project subject to this Section, such applicants' successors and assigns,

and/or any entity which controls or is under common control with such applicant.

(47) "Stock cooperative" shall be as defined in California Business and

Professions Code Section 11003.2.

SEC. 313.4. IMPOSITION OF HOUSING REQUIREMENT.

(a) The Planning Department or the Planning Commission shall impose a

condition on the approval of an application for a development project subject to this ordinance

in order to mitigate the impact on the availability of housing which will be caused by the

employment facilitated by that project. The condition shall require that the applicant payor

contribute land suitable for housing to a housing developer to construct housing or pay an in

lieu fee to the City Centreller Treasurer which shall thereafter be used exclusively for the

development of housing affordable to households of lower or moderate income.

(b) Prior to either the Department's or the Commission's approval of a

building or site permit for a development project subject to this ordinance, the Department

shall issue a notice complying with Planning Code Section 306.3 setting forth its initial

determination of the net addition of gross square feet of each type of space subject to this

ordinance.
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(c) Any person may appeal the initial determination by delivering an appeal

in writing to the Department within 15 days of such notice. If the initial determination is not

appealed within the time allotted, the initial determination shall become a final determination.

If the initial determination is appealed, the Commission shall schedule a public hearing prior to

the approval of the development project by the Department or the Commission to determine

the net addition of gross square feet of each type of space subject to this ordinance. The

public hearing may be scheduled separately or simultaneously with a hearing under Planning

Code Sections 139(g), 306.2, 309(h), 314.5, 315.3 or a Discretionary Review hearing under

San Francisco Municipal Code Part III, Section 26. The Commission shall make a final

determination of the net addition of gross square feet of each type of space subject to this

ordinance at the hearing.

(d) The final determination of the net addition of gross square feet of each

type of space subject to this ordinance shall be set forth in the conditions of approval of any

building or site permit application approved by the Department or the Commission.

Planning Department shall noti{jl the Treasurer, DBI and MOH oUhe final determination oUhe net

addition orgross square reet oreaeh type orspaee subject to this ordinance within 30 days following

the date oUhe final determination. The Direetar afPklllning shallnatijj' the Direetar aflhtilding

Inspeeti8n and the Direetar afthe 1,1ay'8r's Offiee &fHeusing that a develepmentpl'&jeet is suBjeet ta

this ardi.~al'lee at the time the Department ar the Cemmissia," flf!f're:'es the 8uilding ar site permit jar

the develepment J3r8jeet.

(e) In the event that the Department or the Commission takes action affecting

any development project subject to this ordinance and such action is thereafter modified,

superseded, vacated, or reversed by the Board of Appeals, the Board of Supervisors, or by

court action, the permit application for such development project shall be remanded to the

Commission to determine whether the proposed project has been changed in a manner which
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affects the calculation of the amount of housing required under this ordinance and, if so, the

Commission shall revise the housing requirement imposed on the permit application in

compliance with this ordinance within 60 days of such remand and notify the sponsor in

writing of such revision or that a revision is not required. lUhe net addition o(gross square feet or

any !vpe orspace subject to this ordinance is revised, the Commission shall notify the Treasurer, DBI

and MON oUhe nature and extent oUhe revision.

(f) The sponsor shall supply all information to the Department and the

Commission necessary to make a determination as to the applicability of this ordinance and

the number of gross square feet of each type of space subject to this ordinance.

(g) The sponsor of any development project subject to this ordinance shall

have the option of:

(1) Contributing a sum or land of value at least equivalent to the in-lieu fee

according to the formula set forth in Section 313.6 to one or more housing developers who will

use the funds or land to construct housing units pursuant to Section 313.5 for each type of

space subject to this ordinance; or

(2) Paying an in-lieu fee to the Cenlir-eUer Treasurer according to the formula

set forth in Section 313.6 for each type of space subject to this ordinance; or

(3) Combining the above options pursuant to Section 313.7 for each type of

space subject to this ordinance.

SEC. 313.5. COMPLIANCE THROUGH PAYMENT TO HOUSING DEVELOPER.

(a) If the sponsor elects to pay a sum or contribute land of value at least

equivalent to the in-lieu fee to one or more housing developers to meet the requirements of

this ordinance, the housing developer or developers shall be required to construct at least the

number of housing units determined by the following formulas for each type of space

proposed as part of the development project and subject to this ordinance:
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Net Addition Gross Sq. Ft. Entertainment Space x .000140 = Housing

Units

Net Addition Gross Sq. Ft. Hotel Space x .000110 = Housing Units

Net Addition Gross Sq. Ft. R&D Space x .000200 = Housing Units

Net Addition Gross Sq. Ft. Retail Space x .000140 = Housing Units

The housing units required to be constructed under the above formula must be

affordable to qualifying households continuously for 50 years. If the sponsor elects to

contribute to more than one distinct housing development under this Section, the sponsor

shall not receive credit for its monetary contribution to anyone development in excess of the

amount of the in-lieu fee, as adjusted under Section 313.6, multiplied by the number of units in

such housing development.

(b) Within one year of the final determination under Section 313.4(c) or a

revised final determination under Section 313.4(e), or prior to the issuance by the Di,.eeter ef

lhtilding Insjgeetien DBlof the first site or building permit for a development project subject to

this ordinance, whichever occurs first, the sponsor shall submit to the Dil'eete,. 0'Planning

Department, with a copy to the Direeter efthe },faye,.'s Offiee efHeusil'lgMOH:

(1) A written housing development plan identifying the housing project or

projects to receive funds or land from the sponsor and the proposed mechanism for enforcing

the requirement that the housing units constructed will be affordable to qualifying households

for 50 years; and

(2) A certification that the sponsor has made a binding commitment to

contribute an amount of money or land of value at least equivalent to the amount of the in-lieu

fee that would otherwise be required under Section 313.6 to one or more housing developers

and that the housing developer or developers shall use such funds or lands to develop the

housing subject to this Section.
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(3) A self-contained appraisal report as defined by the Uniform Standards of

Professional Appraisal Practice prepared by an M.A.!. appraiser of the fair market value of any

land to be contributed by the sponsor to a housing developer. The date of value of the

appraisal shall be the date on which the sponsor submits the housing development plan and

certification to the Direetor a{Planning Department.

If the sponsor fails to comply with these requirements within one year of the final

determination or revised final determination, it shall be deemed to have elected to pay the in

lieu fee under Section 313.6 to comply with this ordinance. In the event that the sponsor fails

to pay the in-lieu fee within the time required by Section 313.6, the Direeter efEuikiing

r.~sj'geetien DBI shall deny any and all site or building permits or certificates of occupancy for

11 the development project until the Direeter &fPlanning Treasurer notifies the Direeter efEuil4ing

lien proceedings against the sponsor's property pursuant to Section 313.9 to recover the fee,

been made or land contributed, and the Direeter efp[£InniPl.g Treasurer shall immediately initiate

~: I [nspeetien DBI and the Direeter e:fthe }.{ayer's Offiee afHeusing MQl.[that such payment has

14 I,
II

15 (c) Within 30 days after the sponsor has submitted a written housing

16 development project plan and, if necessary, an appraisal to the Direeter efPlanning

notice to be published in an official newspaper of general circulation stating that such housing

publish the initial determination in the next Planning Commission calendar, and cause a public

Section, the Direeter efPlanning Department shall notify the sponsor in writing of his er her its

initial determination as to whether the plan and appraisal are in compliance with this Section,

development plan has been received and stating the Direeter 8j£Planning Department's initial

21

17 Department and the Dif'6el£lrefthe Mayer's Offiee &fJ!.eusing MOH under Subsection (b) of this

18 II
'I

19 II

20 !I

I

22 II

23 determination. In making the initial determination for an application where the sponsor elects

24 to contribute land to a housing developer, the Direeter e;£Planning Department shall consult

25 with the Director of Property and include within his er her its initial determination a finding as to
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(d) In making a determination as to whether "sponser's a sponsor's housing

development plan complies with this Section, the Director of Planning and the Commission

shall credit to the sponsor any excess Interim Guideline credits or excess credits that the

sponsor elects to apply against its housing requirement. The remaining housing units required

shall be subject to the requirements of Subsection (a) of this Section.

make such revisions to the Direeler ofPlanning Department's initial determination as it may

deem just, or confirm the Direelor o{Planning Department's initial determination. The

Commission's determination shall then become a final determination, and the Direeler e;,'

Planning Department shall provide written notice of the final determination to the sponsor, the

Direeler &flhe M"yw's Offiee &fHeclsingMOH, and to any person who timely requested a

hearing of the Direelor e;,£Planning Department's determination. The Direelor efPlanning

Department shall also provide written notice to the Treasurer, Direelor e;,£Euilding [nspeelien DBI

and /he Dimelor &flhe }.fewer's Offiee &fHeusing MOHthat the housing units to be constructed

pursuant to such plan are subject to this ordinance.

the fair market value of the land proposed for contribution to a housing developer, Within 10

days after such written notification and published notice, the sponsor or any other person may

request a hearing before the Commission to contest such initial determination. If the Direelor

efPlanning Department receives no request for a hearing within such 10-day period, the

determination of the Dimelor &fPlanning Department shall become a final determination. Upon

receipt of any timely request for hearing, the DiJ'Celor e;,£Planning Department shall schedule a

hearing before the Commission within 30 days. The scope of the hearing shall be limited to

the compliance of the housing development plan and appraisal with this Section, and shall not

include a challenge to the amount of the housing requirement imposed on the development

project by the Department or the Commission. At the hearing, the Commission may either
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(e) Prior to the issuance by the Direetsr sfBuikiing Insfieetisn DBlof the first

site or building permit for a development project subject to this Section, the sponsor must:

(1) Provide evidence to the Direetsr trfPlanning Department in writing that it

has paid in full the sum or transferred title of the land required by Subsection (a) of this

Section to one or more housing developers;

(2) Notify the Direetsr s-fPlanning Department that construction of the housing

units has commenced, evidenced by:

(A) The City's issuance of site and building permits for the entire housing

development project,

(8) Written authorization from the housing developer and the construction

lender that construction may proceed,

(C) An executed construction contract between the housing developer and a

general contractor, and

(D) The issuance of a performance bond enforceable by the construction

lender for 100 percent of the replacement cost of the housing project; and

(3) Provide evidence satisfactory to the Direetsr trfPlanning Department that

the units required to be constructed will be affordable to qualifying households for 50 years

through an enforcement mechanism approved by the Direetsr sfPlanning Department pursuant

to Subsections (b) through (d) of this Section,

The Direetsl' sfBuilding Insl'Jeetisn DBI shall provide notice in writing to the

Treasurer, the Direets/" <'!(Planning Department and the Direets/" trfMe !,(Ely's/"'s Offiee sfHsllSilTg

MOH at least five business days prior to issuance of the first site or building permit for any

development project for which the sponsor elects to pay a sum or contribute land to one or

more housing developers, If the Treasurer, or the Direetsr s-fPlanning Department notifies the

Direets/" s(BuiMinglnSf!eetisl'l DB/within the five business days that the conditions of (1)
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through (3) of this Subsection have not been met, the Direeter ofBuikH'Tg l.~speetiell DBI shall

refitse a11) and all denv the site or building permits er eertifieates efeee",pal'le)' or certificates of

occupancy for the development project. If the Dimete," efPlalllli1'lg netifiCfJ the Direete,' of

Builtling I1'Ispeetien that t,~e spe11ser has eel'nplietl with thCfJe eenditiens erf3ils te l'f3Spe1'ld H'ithi1'lji,'e

8usinCfJs days, the Direeter efBvtiltlin.g Inspeetien shall Plet disaf3J3reve a site or 8bdklingfJermit er

eertifieate efeeellfJa,~e)'pursufmt te this fleetien. Any failure of the Treasurer. Direeter efBuildillg

I1'lsl'Jeetien DBI or the Direeter e;£Planning Department to give any notice under this Section shall

not relieve a sponsor from compliance with this Section. Where DBI inadvertentlv issues a site or

building permit or certificate of occupancy without complying with the requirements ofthis section.

the sponsor shall be deemed to have elected to pay the in-lieu fee pursuant to Section 313.6. and shall

immediately be liable for the amount ofthe fee plus accrued interest in accordance with Section 313.9.

In addition. DBI shall not issue anv certificate ofoccupancy for the project without notification (rom

the Treasurer that the sponsor has paid the fee plus any interest due. The procedure set forth in this

Subsection is not intended to preclude enforcement o(the provisions ofthis section under any other

section ofthis Code or other authority under the laws ofthe State ofCalifornia. Where the Direeter of

Bvti!iH1'Ig l.~speetie'l issvtCfJ an)' site e,' 8uildi1'lgfJermit er certificate efeeeupaue)'far the tlevel<3j3mellt

pre;ieet ill ener, the Direeter efPlallllillg shall initiate liell preeeedings against the tlevel<3j3me11t

p,'ejeet 1ll1dcr &eetiell 313.9, and the Direete,' e,,£Building Inspeetiell shal! reveke any permit 131'

eertifieate issued in e'Ter alld refuse any site 131' hui!mllgpermit er ee,"!ifieate efeeOlfJa11e)'Ulltil Fhe

spenser has eemp!ied with this &eetie1'l.

(f) Where the sponsor elects to pay a sum or contribute land of value

22 equivalent to the in-lieu fee to one or more housing developers, the sponsor's responsibility

23 for completing construction of and maintaining the affordability of housing units constructed

24 i ceases from and after the date on which:

25
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1
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I
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8
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14

15

16

17

18
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20

21

22

23

24

25

(1) The conditions of (1) through (3) of Subsection (e) of this Section have

been met; and

(2) A mechanism has been approved by the Direeter efPlanning Department

to enforce the requirement that the housing units constructed will be affordable to qualifying

households continuously for 50 years.

(g) Where the sponsor initially elects to pav a sum and/or contribute land ofvalue

equivalent to the in-lieu fee to one or more housinf! developers. but subsequently decides instead to pav

the in-lieu [ee. the sponsor shall immediately be liable for the amount ofthe in-lieu [ee under Section

313.6 and interest in accordance with Section 313.9.

SEC. 313.6. COMPLIANCE THROUGH PAYMENT OF IN-LIEU FEE.

(a) Commencing on March 11, 1999, the amount of the fee which may be

paid by the sponsor of a development project subject to this ordinance in lieu of developing

and providing the housing required by Section 313.5 shall be determined by the following

formulas for each type of space proposed as part of the development project and subject to

this ordinance.

/II

/II

/II

/II

/II

1/1

/II

/II

/II

/II
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I

I --

1
Ii,I Net AdditionII

2 II Gross Sq. Ft.

II
Entertainment

SoaceI,

3 II
Ii Net Addition;i

4 il Gross Sq. Ft.
II Hotel Soece

5 u
i'

6 I Net Addition
I Gross Sq. Ft. I

I Office Soece,
7

x

x

x

=

=

=

Total Fee

Total Fee

Total Fee

Total Fee

Total Fee

=

=

$10.57

x

x

Net Addition
Gross Sq. Ft.
Research and
DeveloDment_ . -+ -{- .j- _

8

9

10 IIII Net Addition
11 i Gross Sq. Ft.

11 __F3!J.t~i1~S:!1:;n~;a:'."c"'e"__l_ L_ .__i . _L. ___'

12 II (b) Commencing on January 1, 2002, the amount of the fee which may be

13 I paid by the sponsor of a development project subject to this ordinance in lieu of developing

14 and providing the housing required by Section 313.5 shall be determined by the following

15 formulas for each type of space proposed as part of the development project and subject to

16 this ordinance:

17 / /I

18 /I /

19 / /I

20 / / /

21 / / /

22 / / /

23 / / /

24 / / /

25 / / /
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Total Fee

Total Fee

Total Fee

Total Fee

Total Fee

=

=

=

=

=
I

$13,95

$9,97

$14,96

$13,95

$11.221

I-----~-------r_--------

x

x

x

x

x

Net Addition
Gross Sq, Ft.
R&D Space I

Net Addition
Gross s« Ft.
Retail Space

Such in-lieu fee shall be revised effective January 1st of each year thereafter, by the

Net Addition
Gross So. Ft.
Office Space

Net Addition
Gross Sc. Ft. II

Hotel Space

Net Addition
Gross Sq. Ft.
Entertainment

Space

percentage increase or decrease in the Average Area Purchase Price Safe Harbor Limitations

for New Single-Family Residences for the San Francisco Primary Metropolitan Statistical Area

("PMSA") established by the Internal Revenue Service ("IRS") since January 1st of the

previous year; provided, however, that in the event that said percentage increase exceeds 20

percent, the in-lieu fee shall be increased by 20 percent, and the difference between the

percentage increase in the Average Area Purchase Price and 20 percent shall be carried over

and added to the in-lieu fee adjustment for the following calendar year, In the event that the

IRS does not adjust the above figure within a 14-month period, the Commission shall

authorize and certify a study for adjusting the last published IRS figure, to be effective until the

IRS revises the figure. In making a determination as to the amount of the fee to be paid, the

Direeter £TfPlanning Department shall credit to the sponsor any excess Interim Guideline

credits or excess credits which the sponsor elects to apply against its housing requirement.

'I
II
II
I!
II
I

1 II
II
'I2 II
!I

3
II

4 II
5

II6
I

7

8

II9
II

10
II

11
II
Ii

12 !i
'I

13 Ii

14

15

16

17

18

19

20

21

22

23

24

25
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1 (c) Prior to the issuance by Ihe Direeler efBuilding Inspeeli8lrDBI of the first

2 site or building permit for a development project subject to this ordinance, the sponsor must

3 notify the DiFeelar a{Planning Department and Direelar aflhe Mayar's Offiee efHfJusing MOH in

4 writing that it has either (i) satisfied the conditions of Section 313.5(e) or (li) paid in full the

5 sum required by this Section to the CenlFaUerTreasurer. If the sponsor fails by the applicable

6 date to demonstrate to the Direelar efPlanning Department that the sponsor has satisfied the

7 conditions of Section 313.5(e) or paid the applicable sum in full to the Celllral1erTreasurer, #te

8 Direelar efBuilding Insj3eelianDBI shall deny any and all site or building permits ar eerlifieales af

9 aeeupancy' or certificates of occupancy for the development project until the Direel8l' ejPlmming

10 Treasurer notifies Ihe Direclar afBuilding Inspeelien DBI and Ihe Dif'€cler aflhe Mayer's Offiee ef

11 Reusing MOHthat such payment has been made, and the DiFeeler efP1fJnning Treasurer shall

12 immediately initiate lien proceedings against the sponsor's property pursuant to Section 313.9

13 to recover the fee.

14 (d) Upon payment of the fee in full to the CenlFelierTreasurer and upon

15 request of the sponsor, the Cenlre!lerTreasurer shall issue a certification that the fee has been

16 paid. The sponsor shall present such certification to the Dif'€eler e{Planning Department. DBI

17 and the Dif'€eler ejlhe May'er's Offiee efReusing MOH prior to the issuance by Ihe DiI'€eler ef

18 Building Inspeclien DBI of the first site or building permit er eerlifieale efeeeufianey or certificate

19 of occupancy for the development project. The Direeler efBuilding Inspecliefl shallpre':ide

20 naliee in ""'riling Ie Ihe Di,"eeler afPlanning and Ihe Direelar eflhe Mayer's Ofjiee ajMensing alleasl

21 ji','e business tlaysprier Ie issuing Ihefirsl sile er 8uildingpeF/nii ar eerlifieale efoeo,*pancy'fer any

22 de,'elepmenl prejeel.9U8jeelle this $eolien. Iflhe Direeler ejPlanning neli/ies Ihe Di,'€eleF e/

23 Building Inspeelien and Ihe Direeler eflhe M·ayer's Offiee ejMa1tsing wilhin sueh linle Ihallhe

24 S]3e118ar has nal eamplied wil,~ Ihepra"/isiens oflMs Seelion. Ihe Direeler ejBuilding Inspeelien DBI

25 shall deny' any and aU the site or building permits er eerlifieales ejaeelipancy not issue the site or

Supervisor Peskin
BOARD OF SUPERVISORS Page 31

4/9103
n,\govemlas200310Z00393100163303,doc



II
u
II

II
1 II

II

2 II
I

3 I
I,
!

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
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20

21

22

23

24

25

building permit or certificate of occupancy without proofofpayment ofthe fee (rom the Treasurer.

If the Direeter efP-kil1ning l1etijies the Direeter efEuilding f,~speetienand the Direeter e/the Mf.ay'er's

OjJiee &fHausing that the spanser has eamptied with this SeeMan, ar fails ta respand H'ithinfive

busi,~ess days, a site ar hbtildingperrnit or ee."tijieate a/aee'ipaney shall nat he disap19ra:'edpursbtant te

this 8eetian. Any failure of the Treasurer. Direetal' &fEbtilTling lnspeetien DBIor the Direetel' of

Planning Department to give any notice under this Section shall not relieve a sponsor from

compliance with this Section. Where DBI inadvertently issues a site or building permit without

payment ofthe fee, DBI shall not issue any certificate ofoccupancv (or the project without notification

(rom the Treasurer that the fee required by this Section has been paid. The procedure set forth in this

Subsection is not intended to preclude enfOrcement o[the provisions o(this section pursuant to any

other section ofthis Code. or other authority under the laws ofthe State ofCalifOrnia. WJJere the

Dimete," e{Ebtilding lnspeetien issbtes any site ai' bbtil-dingpermit el' eertijieate ofeceupalleY'Jf{c;r the

develepmentp1'e)eet in ermr, ar where a spellser ftiils for an)' reasen ta pay the in lieu/ee ta the

Cent1'ell<3r in eemplianee with this 8eetien prier te the Direeter efE"il4ing Inspeetian 's issbtanee efthe

first site ar hbtil4ingpelw,it ai' eel'tijieate efeecupalleyfar the de','elepment j9/'a)eet, the Direeter ef

Plfimningshall immediately initiate lien preeeedings against the develepmentp1'ajeet "nde,' Seetien

313.9 te reee'ier the fee, 1111(1 the Direeter efEbtilding lnspeetien shodl reveke a.~· j'germit e1' eertijieate

iss"ed in erre1'and refitse a,~' site el' buil4ingpermit er eertijieate efeee'lf3aney until the spenser has

ea!>'1plied with tMs SeeMen.

SEC. 313.7. COMPLIANCE THROUGH COMBINATION OF PAYMENT TO

HOUSING DEVELOPER AND PAYMENT OF IN-LIEU FEE.

The sponsor of a development project subject to this ordinance may elect to

satisfy its housing requirement by a combination of paying money or contributing land to one

or more housing developers under Section 313.5 and paying a partial amount of the in-lieu fee

to the CentrelierTreasurer under Section 313.6. In the case of such election, the sponsor must
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1

2

3

4
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6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21
I,

22 I
I

23 I
24 II

II
25 Ii

I

pay a sum such that each gross square foot of net addition of each type of space subject to

this ordinance is accounted for in either the payment of a sum or contribution of land to one or

more housing developers or the payment of a fee to the ControlierTreasurer. The housing units

constructed by a housing developer must conform to all requirements of this ordinance,

including, but not limited to, the proportion that must be affordable to qualifying households as

set forth in Section 313.5. All of the requirements of Sections 313.5 and 313.6 shall apply,

including the requirements with respect to the timing of issuance of site and building permits

and certificates of occupancy for the development project and payment of the in-lieu fee.

SEC. 313.8. TRANSFER OF HOUSING CREDITS.

(a) In determining whether a sponsor is in compliance with this ordinance,

the Direetor e;£Planning Department or the Commission shall credit against all or part of a

housing requirement for any sponsor of any development project credits, which shall be

denominated "excess Interim Guidelines credits," obtained by the sponsor which:

(1) Have received final approval under the Interim Guidelines as of August

18,1985, but which have not been applied to a development project because the

development project has not been approved by the Pireeter a/Planning Department or the

Commission or which are in excess of those credits required to satisfy the housing

requirement under the Interim Guidelines; or

(2) Have received preliminary approval prior to August 18, 1985, received

final approval within six months of August 18, 1985, and are in excess of those credits

required to satisfy the housing requirement under the Interim Guidelines or this ordinance.

This six-month period may be extended for a maximum of two six-month periods where,

based upon evidence submitted by the sponsor, the Pil'eetor a{Planning Department or

Planning Commission determine within six months of August 18,1985, or within a six-month

extension, that (1) there is good cause for an extension or an additional extension, (2) the

Supervisor Peskin
BOARD OF SUPERVISORS Page 33

4/9/03
11:lgovemllls20D310200393\001633Q3,doc



1 failure to obtain final approval of credits is beyond the sponsor's immediate control, and (3)

2 the sponsor has made a reasonable effort to obtain final approval of credits.

3 Excess Interim Guideline credits may be applied against a sponsor's housing

4 requirement under this ordinance on the basis of two and three tenths (2.3) excess Interim

5 Guideline credits against one housing unit required to be provided under Section 313.5.

6 Excess Interim Guideline Credits may be applied against a sponsor's housing requirement

7 under this ordinance only for those projects obtaining project authorizations as defined in

8 Planning Code Section 320(h) on or before February 28, 1999. No excess Interim Guideline

9 Credits may be applied against a sponsor's housing requirement for any project authorization

10 issued after that date. The Direeter e{Planning Department shall notify the Direster efthe

11 M,a}"er'!! Offise e{lfebtsi,'ig MOH of credits applied to the sponsor's housing requirement under

12 this Section 313.8(a).

13 (b) In making their determination as to whether a sponsor's housing

14 development plan complies with Sections 313.5,313.6, and 313.7, the Direste,. &fPlanning

15 Department or the Commission shall credit to the sponsor any housing units constructed or in-

16 lieu fee paid in excess of that required to satisfy the housing unit requirement under this

17 ordinance, which shall be denominated "excess credits." The Direste>'" efPlanning Department

18 or the Commission shall permit the transfer of any excess credits received under this

19 ordinance to be applied to satisfy all or part of a housing requirement for any other

20 development project that is subject to the provisions of this ordinance, and shall notify the

21 Direeter e:/the i.ftl''y'er's Ojjiee efHeusing MOH of such permitted transfer. Each excess credit

22 shall be equivalent to one housing unit as computed under Section 313.5. Excess credits may

23 be obtained only under Section 313.11 or if:

24 (1 ) They have been obtained after the commencement of construction of

25 housing in compliance with all of the requirements of Section 313.5, the payment of a sum or
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contribution of land to one or more housing developers in compliance with all of the

requirements of Section 313.5, or payment of an in-lieu fee to the Conlml.fer Treasurer in

compliance with all of the requirements of Section 313.6 or a combination of the above under

Section 313.7. Compliance with these sections requires construction of the total number of

housing units required, the percentage of such units which must be affordable to qualifying

households, and the establishment of a mechanism approved by the DiFeelor a/Planning

Department to enforce the requirement that the units constructed will be affordable for 50 years

to qualifying households; and

(2) The excess credits result from either:

(A) Abandonment of the development project that received approval by the

Planninz Department or the Commission as evidenced by cancellation of the site or building

permit or the site or building permit application; or

(B) A decrease in the net addition of gross square feet of each type of space

subject to this ordinance as a result of Planning Department, Commission, Board of Appeals,

Board of Supervisors, or court action taken after:

(I) The amount of such net addition of gross square feet of each type of

space subject to this ordinance has been determined by the Planning Department or

Commission under Section 313.4; and

(ii) The sponsor has paid a sum to one or more housing developers and

construction of the housing units has commenced under Section 313.5, or the sponsor has

paid an in-lieu fee under Section 313.6, or a combination of the above under Section 313.7.

Excess credits may be applied against a sponsor's housing requirement under

this ordinance only for those applications for a building or site permit filed within three years of

the date on which the excess credits are issued. The date on which such excess credits are

issued shall be the earlier of the sponsor's abandonment of the development project under
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which the credits were obtained as evidenced by the cancellation of the site or building permit

or the site or building permit application, the commencement of construction of each of the

housing units under Section 313.5, or the payment of the in-lieu fee under Section 313.6 with

respect to such credits. No excess credits may be applied against a sponsor's housing

requirement for any application for a building or site permit filed after that date.

(c) If the number of excess credits or excess Interim Guidelines credits held

by a sponsor is not sufficient to satisfy the entire housing requirement of that sponsor's

development project subject to the provisions of this ordinance, including, but not limited to

the requirement that a percentage of the housing units must be affordable to qualifying house

holds, then the balance of the housing requirement shall be satisfied in accordance with the

provisions of this ordinance, including the requirement set forth in Section 313.5 that the units

constructed must be affordable to qualifying households.

(d) Excess credits and excess Interim Guideline credits may be transferred

from one sponsor to another only if:

(1) The Direeter 0£Planning Department has been notified in writing of the

proposed transfer of the credits;

(2) The Direeter 0£Planning Department has determined that the transfer or

sponsor has obtained the credits through meeting the requirements of either Subsection (a) or

(b) of this Section; and

(3) The transfer is made in writing, a true copy of which is provided to the

Dil'eeter If/Planning Department.

(e) The City makes no warranties that any excess credits or excess Interim

Guidelines credits will be marketable during the period in which this ordinance is in effect or

thereafter. The City makes no warranties that an applicant possessing excess credits or
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excess Interim Guidelines credits is entitled to Commission approval of a development project

subject to this ordinance.

SEC. 313.9. COLLECTION; INTEREST; LIEN PROCEEDINGS.

(a) A spenser's fsilure te eemp!:,;, with the FCEjuirements &fSeetiens 313.5. 313.6and

313.7 shall eenstitute cause far the City' te reeerd a lien agaiRst the de:'elapme,~t pra/eet in t.~e SUi'll ef

the in lieu fee l'f3fjltired under this a!'6Unanee. as adjusteilun{1er SeetiaR 313.6. A sponsor's failure to

comply with the requirements of Sections 313.5, 313.6 and 313.7 shall constitute cause for

the City to record a lien against the development project in the sum of the in-lieu fee required

under this ordinance, as adjusted under Section 313.6. The fee required bv this ordinance is due

and payable to the Treasurer prior to issuance ofthe first building or site permit fOr the offioe

development project. It: fOr any reason. the fee remains unpaid fOllowing issuance oCthe permit, anv

amount due shall accrue interest at the rate orone and one-halrpercent per month, or [raction thereof.

[rom the date ofissuance oCthe permit until the date oUinal payment.

(b) If. for any reason, the fee imposed pursuant to this ordinance remains unpaid

follOWing issuance ofthe permit, the The Direetar efPI£lnning Treasurer shall initiate proceedings in

accordance with Article XX orChapter 10 ofthe San Francisco Administrative Code to make the entire

unpaid balance ofthe fee, including interest, a lien against all parcels used fOr the development

project. ta impase the lien in aeearaanee with the pl'8eedures set ji9rth in c.~apter 1Q, Article XX, efthe

Sa.'" F."€tneisea Admil'tist.eative Cede, and shall send all notices required by that Article to the

owner of the property as well as the sponsor. The Direeter Treasurer shall also prepare a

preliminary report notifying the sponsor of a hearing to confirm such report by the Board of

Supervisors at least 10 days before the date of the hearing. The report to the sponsor shall

contain the sponsor's name, a description of the sponsor's development project, a description

of the parcels of real property to be encumbered as set forth in the Assessor's Map Books for

the current year, a description of the alleged violation of this ordinance, and shall fix a time,
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1 date, and place for hearing. The Direeler efPl€lIlning Treasurer shall cause this report to be

2 mailed to the sponsor and each owner of record of the parcels of real property subject to lien.

3 Except for the release of lien recording fee authorized by Administrative Code Section 10.237,

4 all sums collected by the Tax Collector pursuant to this ordinance shall be held in trust by the

5 Treasurer and deposited in the Citywide Affordable Housing Fund established in Section

6 313.12.

7 (c) Any notice required to be given to a sponsor or owner shall be sufficiently

8 !

I
9 II

10 II
11 I

given or served upon the sponsor or owner for all purposes hereunder if personally served

upon the sponsor or owner or if deposited, postage prepaid, in a post office letterbox

addressed in the name of the sponsor or owner at the official address of the sponsor or owner

maintained by the Tax Collector for the mailing of tax bills or, if no such address is available,

12 I to the sponsor at the address of the development project, and to the applicant for the site or

13 building permit at the address on the permit application.

14 SEC. 313.10. IN-LIEU FEE REFUND WHEN BUILDING PERMIT EXPIRES PRIOR

15 TO COMPLETION OF WORK AND COMMENCEMENT OF OCCUPANCY.

16 In the event a building permit expires prior to completion of the work on and

17 commencement of occupancy of a development project so that it will be necessary to obtain a

18 new permit to carry out any development, the obligation to comply with this ordinance shall be

19 cancelled, and any in-lieu fee previously paid to the Centreller Treasurer shall be refunded. If

20 and when the sponsor applies for a new permit, the procedures set forth in this ordinance

21 regarding construction of housing or payment of the in-lieu fee shall be followed.

22 Section 3. The San Francisco Planning Code is hereby amended by amending

23 Sections 314.1,314.4 and 314.5d444 to read as follows:

24 SEC. 314.1. DEFINITIONS.

25 The following definitions shall govern interpretation of this Section:
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inelblding et,~er City ageneies er departments.

(a) "Child-care facility" shall mean a child day-care facility as defined in

California Health and Safety Code Section 1596.750.

(b) "Child care provider" shall mean a provider as defined in California Health

and Safety Code Section 1596.791.

(f) "First certificate of occupancy" shall mean either a temporary certificate of

occupancy or a Certificate of Final Completion and Occupancy, as defined in San Francisco

Building Code Section 109, whichever is issued first.

(g) "Hotel" shall mean a building containing six or more guest rooms as

defined in San Francisco Housing Code Section 401 intended or designed to be used, or

which are used, rented, or hired out to be occupied, or which are occupied for sleeping

purposes and dwelling purposes by guests, whether rent is paid in money, goods, or services,

including motels as defined in San Francisco Housing Code Section 401.

(h) "Hotel use" shall mean space within a structure or portion thereof

intended or primarily suitable for the operation of a hotel, including all office and other uses

accessory to the renting of guest rooms, but excluding retail uses and office uses not

accessory to the hotel use.

"Household of low income" shall mean a household composed of one or

"Direeter" shall mean the Direeter elGty Planning er his er her designee.

"DEI" shall mean the Department ofEuilding Inspection.

"Department" shall mean the Department of City Planning.

"Commission" shall mean the City Planning Commission.

/

(i)

(e '

(c)

(d)

I
II
i

:1
!I1 II

2 \1

I3 II
Ii
II

4 i
II

5 II
6 II

II

7 I
:1

8 I
9 I

10 I
11 ,I
12 II

13 I

14

15

16

17 II

18 I:

19 II
20 :,
21

22

23 more persons with a combined annual net income for all adult members which does not

24 exceed the qualifying limit for a lower-income family of a size equivalent to the number of

25
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persons residing in such household, as set forth for the County of San Francisco in California

Administrative Code Section 6932.

U) "Household of moderate income" shall mean a household composed of

one or more persons with a combined annual net income for all adult members which does

not exceed the qualifying limit for a median-income family of a size equivalent to the number

of persons residing in such household, as set forth for the County of San Francisco in

California Administrative Code Section 6932.

(k) "Licensed child-care facility" shall mean a child-care facility which has been

issued a valid license by the California Department of Social Services pursuant to California

Health and Safety Code Sections 1596.80-1596.875, 1596.95-1597.09, or 1597.30

1597.61.

(I) "Net addition of gross square feet of hotel space" shall mean gross floor

area as defined in Planning Code Section 102.9 to be occupied by, or primarily serving, hotel

use, less the gross floor area in any structure demolished or rehabilitated as part of the

proposed hotel development project space used primarily and continuously for office or hotel

use and not accessory to any use other than office or hotel use for five years prior to Planning

Commission approval of the hotel development project subject to this Section, or for the life of

the structure demolished or rehabilitated, whichever is shorter.

(m) "Net addition of gross square feet of office space" shall mean gross floor

area as defined in Planning Code Section 102.9 to be occupied by, or primarily serving, office

use, less the gross floor area in any structure demolished or rehabilitated as part of the

proposed office development project space used primarily and continuously for office or hotel

use and not accessory to any use other than office or hotel use for five years prior to Planning

Commission approval of the office development project subject to this Section, or for the life of

the structure demolished or rehabilitated, whichever is shorter.
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(p) "Office development project" shall mean any new construction, addition,

extension, conversion or enlargement, or combination thereof, of an existing structure which

includes any gross square feet of office space.

(0) "Nonprofit organization" shall mean an organization organized and

operated for nonprofit purposes within the provisions of California Revenue and Taxation

Code Sections 23701-23710, inclusive, as demonstrated by a written determination from the

California Franchise Tax Board exempting the organization from taxes under Revenue and

Taxation Code Section 23701.

(n) "Nonprofit child-care provider" shall mean a child-care provider that is an

organization organized and operated for nonprofit purposes within the provisions of California

Revenue and Taxation Code Sections 23701-23710, inclusive, as demonstrated by a written

determination from the California Franchise Tax Board exempting the organization from taxes

under Revenue and Taxation Code Section 23701.

"Office use" shall mean space within a structure or portion thereof(q)

II
II
I

!I
Ii
11

6

7

1

12

13

14

11

sheweases, (2) spaoo displaying goods, wares, and morehandise either as samplos or for

for, or where the most reeont uso was primarily for, tho display of goods, wares, or

merehandise, ineluding but not limited to: (1) showrooms, design showrooms, and design

customers on the premises; wholesale shipping, receiving and storage; spaee primarily used

their own benefit, or provide to others at that location services including, but not limited to, the

design, or the office functions of manufacturing and warehousing businesses, but excluding

following: Professional, banking, insurance, management, consulting, technical, sales and

retail uses; repair; any business characterized by the physical transfer of tangible goods to

23

15 intended or primarily suitable for occupancy by persons or entities which perform, provide for

16 II

17

18 II

19 III

20 II
21 II

221

I
24 sale, (3) spaee in whieh the oeeupants negotiate sales transaetions, (4) display spaee in

25 buildings that also contain offieo use, and (5) spaee actually used for display of geods, '....ares,
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and merGhandise even if intended and primarily suitable fer effiGes; design she:veases (Ow ali)'

ether s19ace illtended alidpril1lal<i!ysuitaelelor dis19lay &fgoeds design showcases or any other

space intended and primarily suitable for display of goods; and child-care facilities. This

definition shall include all uses encompassed within the meaning of Planning Code Section

219.

(r) "Retail use" shall mean space within any structure or portion thereof

intended or primarily suitable for occupancy by persons or entities which supply commodities

8 i to customers on the premises including, but not limited to, stores, shops, restaurants, bars,
i

9 II eating and drinking businesses, and the uses defined in Planning Code Sections 218 and 220
Ii

10 Ii through 225, and also including all space accessory to such retail use,

21

SEC. 314.4. IMPOSITION OF CHILD CARE REQUIREMENT.

office or hotel development project subject to this Section and such applicant's successors

and assigns.

(a)(1) The Department or the Commission shall impose conditions on the

approval of building or site permit applications for office or hotel development projects covered

by this Section in order to mitigate the impact on the availability of child-care facilities which

will be caused by the employees attracted to the proposed development project. The

conditions shall require that the sponsor construct or provide a child-care facility on or near

the site of the development project, either singly or in conjunction with the sponsors of other

office or hotel development projects, or arrange with a nonprofit organization to provide a

child-care facility at a location within the City, or pay an in-lieu fee to the City Centreller

Treasurer which shall thereafter be used exclusively to foster the expansion of and ease

access to child-care facilities affordable to households of low or moderate income.

"Sponsor" shall mean an applicant seeking approval for construction of an(s)

22

23

24

25

11

12 I

~: I

15 II

17 [,

18 '

19 II
20 II

I

16
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15 I
I

16
II

17 I,
18 II

I
19 I

20

21

22

23

24

25

(2) Prior to either the Department's or the Commission's approval of a

building or site permit for a development project subject to this Section, the Department shall

issue a notice complying with Planning Code Section 306.3 setting forth its initial

determination of the net addition of gross square feet of office or hotel space subject to this

Section.

(3) Any person may appeal the initial determination by delivering an appeal

in writing to the Department within 15 days of such notice. If the initial determination is not

appealed within the time allotted, the initial determination shall become a final determination.

If the initial determination is appealed, the Commission shall schedule a public hearing prior to

the approval of the development project by the Commission or the Department to determine

the net addition of gross square feet of office or hotel space subject to this Section. The public

hearing may be scheduled separately or simultaneously with a hearing under City Planning

Code Sections 139, 306.2, 309(h). er 313.4, 315.3 or a Discretionary Review hearing under

San Francisco Munioipal Business and Tax Regulations Code [Part III] Section 26. The

Commission shall make a final determination of the net addition of gross square feet at the

hearing.

(4) The final determination of the net addition of gross square feet of office or

hotel space subject to this Section shall be set forth in the conditions of approval relating to

the child-care requirement in any building or site permit application approved by the

Department or the Commission. The Department shall notifv the Treasurer ofthe final

determination ofthe net addition ofgross square feet ofo(fice or hotel space subject to this ordinance

within 30 davs ofthe date ofthe final determination. The Dir<'!etar Department shall notify the

Treasurer and Direelar aIthe De]'!€ll"/ment eIBlliMing 171sj''Jeetians DBI that the development project

is subject to this Section t#-prior to the time the Department or the Commission approves the

permit application.
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1 (b)(1) The sponsor of a development project subject to this Section may elect to

2 provide a child-care facility on the premises of the development project for the life of the

3 project to meet the requirements of this Section. The sponsor shall, prior to the issuance of

years;

A space on the premises of the development project has been provided(A)

to a nonprofit child-care provider without charge for rent, utilities, property taxes, building

services, repairs, or any other charges of any nature, as evidenced by a lease and an

operating agreement between the sponsor and the provider with minimum terms of three

i that:

I

6

7

11

I
8 II

9 II
10 '

I

(8) The child-care facility is a licensed child-care facility;

(C) The child-care facility has a minimum gross floor area of 3,000 square

Sq. Ft. of
Child Care

Faci/itv
=$.01x

Net Addition
Gross Sq. Ft.
Hotel Soece

feet or an area determined according to the following formula, whichever is greater:
--_.._---,

I
17 In the event that the net addition of gross square feet of office or hotel of the

18 development project is less than 300,000 square feet, the child-care facility may have a

19 minimum gross floor area of 2,000 square feet or the area determined according to the above

20 formula, whichever is greater; and

21 (0) A notice of special restriction has been recorded stating that the

22 development project is subject to this Section and is in compliance herewith by providing a,

23 child-care facility on the premises.

24 (2) The sponsor of a development project subject to this Section in

25 conjunction with the sponsors of one or more other development projects subject to this

[
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feet or an area determined according to the following formula, whichever is greater:

Planning Department that:

development projects complying with this part, provide proof to the Treasurer and the Direetey ef

occupancy by the Direeter eIthe Department efEuilding JJl8f!eetie.~sDBI for anyone of the

Page 45
4/9/o3

Sq. Ft. of
Child Care

Facility

n:\governlas2003\0200393100163303,doc

=$.01x

Supervisor Peskin
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(A) A space on the premises of one of their development projects has been

provided to a nonprofit child-care provider without charge for rent, utilities, property taxes,

building services, repairs, or any other charges of any nature, as evidenced by a lease and an

operating agreement between the sponsor in whose project the facility will be located and the

provider with minimum terms of three years;

(8) The child-care facility is a licensed child-care facility;

(C) The child-care facility has a minimum gross floor area of 3,000 square

In the event that the net addition of gross square feet of office or hotel space of all

participating projects is less than 300,000 square feet, the child-care facility may have a

minimum gross floor area of 2,000 square feet or the area determined according to the above

formula, whichever is greater; and

(0) A written agreement binding each of the participating project sponsors

guaranteeing that the child-care facility will be provided for the life of the development project

Section located within Y, mile of one another may elect to provide a single child-care facility on

the premises of one of their development projects for the life of the project to meet the

requirements of this Section. The sponsors shall, prior to the issuance of the first certificate of

Combined net
add.

Gross. Sq. Ft.
Office

Or hotel space
of

All participating
I Dev. p_,,,,:.'.oc::;'·e:.':Cc~ts'--.L.- --J --L . -l...- _

II
II
il
I

1 i

I

"

2
Ii
Ii
Ii
'!

3 ii
11
II

4 II
"

5
I,

6 I,
"7 'I
I

8 i
9 ,\

10 II

11

12
II

13 II
14

15

16

17

18

19

20

21

22

23

24 I
I

25 I

I,
I
i
I
I
I

i



occupancy by the Direetar efthe DCf'artment &flhdkhng Inspeetiens DBI for any development

project complying with this part. provide proof to the Treasurer and the Direeter &fPlanning

Department that:

(A) A space has been provided to a nonprofit child-care provider without

charge for rent, utilities, property taxes. building services, repairs. or any other charges of any

nature, as evidenced by a lease or sublease and an operating agreement between the

sponsor(s) and the provider with minimum terms of three years;

(B) The child-care facility is a licensed child-care facility;

(C) The child-care facility has a minimum gross floor area of 3,000 square

feet or an area determined according to the following formula, whichever is greater:

in which it is located. or for as long as there is a demonstrated demand. as determined under

Subsection (h) of this Section 314.4. has been executed and recorded in the chain of title of

each participating building.

(3) The sponsor of a development project subject to this Section, either

singly or in conjunction with the sponsors of one or more other development projects subject

to this Section located within % mile of one another, may elect to provide a single child-care

facility to be located within one mile of the development project(s) to meet the requirements of

this Section. Subject to the discretion of the Di/'eeterDepartment. the child-care facility shall be

located so that it is reasonably accessible to public transportation or transportation provided

by the sponsor(s). The sponsor(s) shall. prior to the issuance of the first certificate of

I
Sq. Ft. of

Child Care
Facility

=$.01x

Combined net
add.

Gross. Sq. Ft.
Office

Or hotel space
of

All participating
Dev. Proiects

'I

II
'I
II
Ii

1 II
Ii

2 Ii

3 III,
4

III
5

I

6 I
!

7
II

8 III

9
II

10 I

11

12

13
Ii

14

II15

16

17
,

I

18

19

20

21

22

23

24

25
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Dil'eeter efthe Department a/Building 11'tspeetie,~sDBI of the first eerlitjieate ejeee'Ij'9aney' building

Upon payment of the fee in full to the Centl'8Uer Treasurer and upon request of the

sponsor, the Ce,~treJlEr Treasurer shall issue a certification that the fee has been paid. The

sponsor shall present such certification to the DiT'eeterDepartment prior to the issuance by #te

or site permit certificate of occupancy for the development project.

(5) The sponsor of a development project subject to this Section may elect to

satisfy its child-care requirement by combining payment of an in-lieu fee to the Child Care

Capital Fund with construction of a child-care facility on the premises or providing child-care

facilities near the premises, either singly or in conjunction with other sponsors. The child-care

facility to be constructed on-site or provided near-site under this election shall be subject to all

In the event that the net addition of gross square feet of office or hotel space of all

participating projects is less than 300,000 square feet, the child-care facility may have a

minimum gross floor area of 2,000 square feet or the area determined according to the above

formula, whichever is greater; and

(D) A written agreement binding each of the participating project sponsors,

with a term of 20 years from the date of issuance of the first certificate of occupancy for any

development project complying with this part, guaranteeing that a child-care facility will be

leased or subleased to one or more nonprofit child-care providers for as long as there is a

demonstrated demand under Subsection (h) of this Section 314.4 has been executed and

recorded in the chain of title of each participating building.

(4) The sponsor of a development project subject to this Section may elect to

pay a fee in lieu of providing a child-care facility. The fee shall be computed as follows:

Total Fee=$1.00x
Net Addition
Gross Sq. Ft.

Office or Hotel
Soace

1

2

3

4

5

6

7

8

9

10

11

12 ,
13

14

15

16

17

18

19

20

21

22

23

24

25
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Department J);reetar efPkmn;ng that:

shall, prior to the issuance of the first certificate of occupancy by the J);reetar a/the J)eJ3ertme.~t

a/Euildilrg fnsjgeetiall DBI for the development project, provide proof to the Treasurer and the

(6) The sponsor of a development project subject to this Section may elect to

satisfy its child-care requirement by entering into an arrangement pursuant to which a

nonprofit organization will provide a child-care facility at a site within the City. The sponsor

of the requirements of whichever of Parts (b)(1), (2) and (3) of this Section 314.4 is applicable,

and shall have a minimum floor area of 3,000 gross square feet. If the net addition of gross

square feet of office or hotel space of all participating projects is less than 300,000 square

feet, the minimum gross floor area of the facility shall be 2,000 square feet The in-lieu fee to

be paid under this election shall be subject to all of the requirements of Part (b)(4) of this

Section 314.4 and shall be determined by the Commission according to the following formula:

x "0,1+
I

X 100
Sq. Ft.

X Child-care
facility

Net. add. gross
Sq. Ft. Space

Subject Project
Net. add grossSq.

Ft. Space all
participating

projects

(A) A space for a child-care facility has been provided by the nonprofit

organization, either for its own use if the organization will provide child-care services, or to a

nonprofit child-care provider without charge for rent, utilities, property taxes, building services,

repairs, or any other charges of any nature, as evidenced by a lease or sublease and an

operating agreement between the nonprofit organization and the provider with minimum terms

of three years;

(B) The child-care facility is a licensed child-care facility;

1

2

3

4
i

5
i

I
6

7
,
,

8
I,
I
I

9
I

!I10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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l Net Addition -l
Gross Sq. Ft. X $.01 = Sq. Ft. of Chi/d-

... OffiC~pa:c~~~~/ __L care facility i

In the event that the net addition of gross square feet of office or hotel space is less

than 300,000 square feet, the child-care facility may have a minimum gross floor of 2,000

square feet or the area determined according to the above formula, whichever is greater;

(D) The nonprofit organization has executed and recorded a binding written

agreement, with a term of 20 years from the date of issuance of the first certificate of

occupancy for the development project, pursuant to which the nonprofit organization

guarantees that it will operate a child-care facility or it will lease or sublease a child-care

facility to one or more nonprofit child-care providers for as long as there is a demonstrated

1

2

3

4

5
i

6 I,
7 I

8 I

9

10

11

12

13

14

15

I16

17

18

19

20

21

22

23

24

25

(C) The child-care facility has a minimum gross floor area of 3,000 square

feet or an area determined according to-the following formula, whichever is greater:

need under Subsection (h) of this Section 314.4, and that it will comply with all of the

requirements imposed on the nonprofit organization under this Paragraph (b)(6) and imposed

on a sponsor under Subsections (g), (h) and (i) of Section 314.4.

(E) To support the provision of a child-care facility in accordance with the

foregoing requirements, the sponsor has paid to the nonprofit organization a sum which

equals or exceeds the amount of the in-lieu fee which would have been applicable to the

project under Section 314.4(b)(4),

(F) The Department of Children, Youth and Their Families has determined

that the proposed child-care facility will help meet the needs identified in the San Francisco

Child Care Needs Assessment and will be consistent with the City Wide Child Care Plan;

provided, however, that this Paragraph (F) shall not apply to any office or hotel development
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31,1999.

project approved by the Planning Department or the Planning Commission prior to December

il
I[
Ii
ii
II

1 Iiil
2 Ii

,I
3

II
4 !

5

6

7

8

9

Upon compliance with the requirements of this Part, the nonprofit organization

shall enjoy all of the rights and be subject to all of the obligations of the sponsor, and the

sponsor shall have no further rights or obligations under this Section.

(7) Where the sponsor initially elosts to eomply with the requiremonts of this

Seetion by any means othor than solely paying the in lieu fee under Seetion il14 A(b)(4), the

sponsor shall make that eleetion not later than the date on ",,,hieh the in lieu fee would

etherwise be due. If, subsequent to making that eleetion and issuanee of the initial site or

10 building permit for the projeet, the sponsor deeides instead to pay any part of the sponsor's

11 obligation in the form of the in lieu fee, the sponsor shall bo liable for the amount of the in liou

12 feo plus interest at the rato of one and one half per Gent per month or fraetion thoroof from the

13 i date of tho sponsor's initial oleetion until tho date tho full amount due is paid.

eee/lj3tme)' /31' ali)' devell3j3menl prejeel suhjeel Ie Ihis Seelieli. Iflhe Direelel" efPlannilig nelifies Ihe

not issue the site or building permit certificate of occupancy without proo(o(pavment oUhe fee

issue a certification that the fee has been paid. The sponsor shall present such certification to DBI

prior to the issuance bv DBI oUhe first site or building permit certificate of occupancy (or the

IUhe sponsor is liable (or an in-lieu fee pursuant to this section. such fee shall be(c)

wilh Ihe pre,'isiells eflhis Seeliell, Ihe Direeler Etflhe DCj3£lrfHwlil efBuil4ing lliSf3eetielis DBI shall

),orililig Ie /he DiI'6ele/" efPI£1/1I1ing allfJaslflve Tnlsi,wss days prier Ie iss/lilig Iheflrsl eerlifieale ef

(rom the Treasurer deliy £lliy alid aU eerlifieales efeeeUj9£lliey. Iflhe Direeler efPlaHliing ,~elifies Ihe

development project. The Direeler eflhe Deparlmelll efBuikiing Insi3eetiens shallprevi(i-e Ileliee iii

Di/'6eler &flhe Dep£lrlmelll &fBuil4ilig [nspee/iens wi/hili sueh time Ihallhe speliser has nel eemplied

Upon payment oUhe fee in (ull to the Treasurer and upon request oUhe sponsor, the Treasurer shall

I due prior to issuance oUhe first sito or building permit certificate of occupancy (or the project.

II
I

14

15

16

17

18

19

20

21

22

23

24

25
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1 Direeter efthe Departmeflt efBbtil£ling!nspeetiens that the spenser has ee,'Jplie& ~"ith this Seetien er

2 fails te respen& within five BblSifless day'S, €I eertifieate afeeeblfJalWy' shal/net Be tlisaf!fJre'.'ed/9blrsua:lt

3 te this Seetien. Any failure of the Treasurer. DBI. Direeter afthe Depal'tllwllt afBttileling lnspeetiens

4 or the Direeter &fPITlnni,.g Department to give any notice under this Subsection shall not relieve

5 a sponsor from compliance with this Section. Where OBI inadvertently issues a site or

6 building permit without payment of the fee, OBI shall not issue any oertifioate ef eooupanoy for

7 the projeot without notifioation from the Treasurer that the fee required by this Seotion has

8 been paid. The procedure set forth in this Subsection is not intended to preclude enfOrcement ofthe

9 provisions ofthis section under any other section of/his Code. or other authority under the laws ofthe

10 State ofCalifOrnia.

11 (d) In the event that the Department or the Commission takes action affecting

12 any development project subject to this Section and such action is thereafter modified,

13 superseded, vacated, or reversed by the Department or the Commission, Board of Appeals,

14 the Board of Supervisors, or by court action, the permit application for such office

15 development project shall be remanded to the Department or Commission fGr a hearing within

16 60 days ef.fOllowing the date on which such action is final to determine whether the proposed

17 project has been changed in a manner which affects the area of the child-care facility or the

18 amount of the in-lieu fee to be provided under this Section 314.4 and, if so, the Department or

19 the Commission shall revise the child-care requirement imposed on the permit application in

20 compliance with this Section, and shall promptly notifv the Treasurer and DBI of/hat revision.

21 (e) The sponsor shall supply all information to the Treasurer, the Department,

22 and the Commission necessary to make a determination as to the applicability of this Section

23 and the number of gross square feet of office or hotel space subject to this Section.

24 III

25 / / /
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2 i

3 I
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4 I
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i
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25

(f) Within nine months of the effective date of this Section, the Commission

shall, after public notice and a hearing pursuant to Charter Section &.-600 4.104, adopt rules

and regulations by which compliance with this Subsection shall be determined.

(g) In the event that a sponsor elects to satisfy its child-care requirement

under Section 314(b)(1), (2), (3) or (5) by providing an on-site or near-site child-care facility,

the sponsor shall submit a report to the Direeter Department in January of each year for the life

of the child-care facility. The report shall have attached thereto a copy of the license issued by

the California Department of Social Services permitting operation of the child-care facility, and

shall state:

(1) The address of the child-care facility;

(2) The name and address of the child-care provider operating the facility;

(3) The size of the center in terms of floor area;

(4) The capacity of the child-care facility in terms of the maximum number of

children for which the facility is authorized to care under the license;

(5) The number and ages of children cared for at the facility during the

previous year; and

(6) The fees charged parents for use of the facility during the previous year.

(h) In the event that a sponsor elects to satisfy its child-care requirement

under Paragraphs 314.4(b)(1), (2), (3) or (5) by providing an on-site or near-site child-care

facility, or under Paragraph 314.4(b)(6) by agreement with a nonprofit organization, the

sponsor, or in the case of a facility created pursuant to Paragraph 314.4(b)(6) the nonprofit

organization, may apply to the Direeter Department to eliminate the facility or to reduce the

floor area of the facility in any amount, providing, however, that the gross floor area of a

reduced facility is at least 2,000 square feet. The Direeter Department shall schedule a public

hearing on any such application before the Commission and provide notice pursuant to City
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Except in the case ora reduction in space ofthe child care racilitv pursuant to Subsection (h), i{the fee

o{the (irst building or site permit certificate of occupancy (or the office development project.

Planning Code Section 306.3(a) at least two months prior to the hearing. The application may

be granted only where the sponsor has demonstrated that there is insufficient demand for the

amount of floor area then devoted to the on-site or near-site child-care facility. The actual

reduction in floor area or elimination of the child-care facility shall not be permitted in any case

until six months after the application is granted. Such application may be made only five

years or more after the issuance of the first certificate of occupancy for the project. Prior to

the reduction in floor area or elimination of the child care facility, the sponsor shall pay an in-

Upon payment of the fee in full to the Centreller Treasurer and upon request of the

sponsor, the Centrel!er Treasurer shall issue a certification that the fee has been paid. The

sponsor shall present such certification to the Director prior to the reduction in the floor area or

elimination of the child care facility.

(i) The child care provider operating any child care facility pursuant to Sections

314.4(b)(1), (2), (3) or (5) shall reserve at least 10 percent of the maximum capacity of the

child care facility as determined by the license for the facility issued by the California

Department of Social Services to be affordable to children of households of low income. The

Direeter Department shall adopt rules and regulations to determine the rates to be charged to

such regulations under Section 314.5.

(I) The fee required by this ordinance is due and payable to the Treasurer prior to issuance

($100) = Total FeexNet reduction
gross sq. ft. child

care facility

x

20

[20 ~ No. of years
since Issuance

of first cert. occ.]

lieu fee to the City's Centrel1er Treasurer to be computed as follows:
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remains unpaid following issuance ofthe permit certificate, any amount due shall accrue interest at

the rate ofone and one-halfpercent per month, or fraction thereof: from the date ofissuance o[the

permit certificate until the date of final payment. Where the amount due is as a result ofa reduction in

space ofthe child care facility pursuant to subsection (hi, such interest shall accrue from the date on

which the available space is reduced until the date oCfinal payment.

(1<) In the event a building permit OJ(pires prier to oompletion of the worl< on and

GommenGement of oGGupanGY of a development projeot so that it will be neGessary to obtain a

new permit to Garry out any development, the obligation to Gomply with this ordinanoe shall be

Ganoelled, and any in lieu fee previously paid to the Treasurer shall be refunded, If and when

the sponsor applies for a new permit, the proGedures set forth in this ordinanGe regarding

provision of Ghild Dare faoilities or payment of the in lieu fee shall be followed,

Bj-(k) In the event that a development project for which an in-lieu fee imposed under this

Section has been fully paid is demolished or converted to a use or uses not subject to this ordinance

prior to the expiration oOts estimated userullife, the City shall refund to the sponsor a portion ofthe

amount ofan in-lieu fee paid, The portion ofthe fee refimded shall be determined on a pro rata basis

according to the ratio o[the remaining useful life ofthe project at the time ofdemolition or conversion

in relation to its total use(ullife, For purposes ofthis ordinance, the useful life ora development project

shall be 50 vears,

fm1(1l1 (]I A sponsor's failure to pay the fee imposed pursuant to this Section shall constitute

cause (or the City to record a lien against the development project in the sum o[the in-lieu fee required

under this ordinance, as adjusted under this Section,

m If: for any reason, the fee imposed pursuant to this ordinance remains unpaid

23

24

25

I following issuance ofthe permit certificate, the Treasurer shall initiate proceedings in accordance

I with the procedures set forth in Article XX ofChapter 10, ofthe San Francisco Administrative Code to

III make the entire unpaid balance ofthe fee, including interest, a lien against all parcels used for the
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development project. The Treasurer shall send all notices required bv that Article to the owner o{the

property as well as the sponsor. The Treasurer shall also prepare a preliminary report notirving the

sponsor ora hearing to confirm such report by the Board orSupervisors at least J0 days be(ore the

date o(the hearing. The report to the sponsor shall contain the sponsor's name, a description ofthe

sponsor's development project, a description o{the parcels orreal propertv to be encumbered as set

(orth in the Assessor's Map Books (or the current year, a description ofthe alleged violation ofthis

ordinance, and shall fix a time, date, and place (or hearing, The Treasurer shall cause this report to be

mailed to the sponsor and each owner o(record ofthe parcels orreal property subject to lien. Except

(or the release oOien recording fee authorize by Administrative Code Section 10.237, all sums

collected by the Tax Collector pursuant to this ordinance shall be held in trust by the Treasurer and

deposited in the Child Care Capital Fund established in Section 314.5.

(3) Any notice required to be given to a sponsor or owner shall be sufficiently given or

served upon the sponsor or owner (or all purposes hereunder irpersonally served upon the sponsor or

owner or i(deposited, postage prepaid, in a post office letterbox addressed in the name ofthe sponsor

or owner at the official address o{the sponsor or owner maintained by the Tax Collector (or the

mailing o{tax bills or, i(no such address is available, to the sponsor at the address o(the development

project, and to the applicant (or the site or building permit at the address on the permit application.

SEC. 314.5. CHILD CARE CAPITAL FUND,

There is hereby established a separate fund set aside for a special purpose

called the Child Care Capital Fund ("Fund"). All monies contributed pursuant to the provisions

of this Section, and all other monies from the City's General Fund or from contributions from

third parties designated for the fund shall be deposited in the fund. For a period of three years

from the date of final adoption of this ordinance, no more than 25 percent of the money

deposited in the fund shall be paid to providers operating child care facilities subject to

Sections 314.4(b)(1), (2), (3) and (5) to reduce the cost of providing affordable child care
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services to children from households of low income as required in Section 314.4(i). The

remaining monies deposited in the fund during such three-year period, and all monies in the

fund following expiration of such three-year period, shall be used solely to increase and/or

improve the supply of child care facilities affordable to households of low and moderate

income; except that monies from the fund may-shall be used by the Director to fund in a timely

manner any report(s) required a nexus study to demonstrate the relationship between o#iee

and hotel commercial development projects and child care demand as described in San

Francisco Planning Code Section 314.4. In the event that no child care facility is in operation

under Sections 314.4(b)(1), (2), (3) or (5) during such three-year period, the maximum of 25

percent of the fund reserved for households of low income shall be spent solely to increase

and/or improve the supply of child care facilities affordable to households of low and moderate

income. The fund shall be administered by the Director, who shall adopt rules and regulations

governing the disposition of the fund which are consistent with this Section. Such rules and

regulations shall be subject to approval by resolution of the Board of Supervisors.

Section 4. The San Francisco Planning Code is hereby amended by amending

Sections 315.3 and 315.6 to read as follows:

Section 315.3: APPLICATION

(a) This Ordinance shall apply to

(1) all applications for a building permit or a site permit filed with the Department of

Building Inspection or the Planning Department on or after June 18, 2001 for housing projects

which:

(A) consist of ten or more units; and

(B) do not require Planning Commission approval as a conditional use or planned

unit development; and
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(C) have a project site which was optioned or acquired or an environmental

evaluation application that was filed after June 18, 2001.

(2) all applications for a conditional use or planned unit development permit filed

with the Planning Department on or after June 18,2001 for housing projects which:

(A) consist of ten or more units; and

(B) require Planning Commission approval as a conditional use or planned unit

development.

(3) all applications for a building permit or a site permit filed with the Planning

Department or the Building Department on or after June 18, 2001 for housing projects which:

(A) consist of ten or more units; and

(B) consist of live/work units as defined by Planning Code Section 102.13.

(4) housing projects which require Planning Commission approval of replacement

housing destroyed by earthquake, fire or natural disaster only where the destroyed housing

included units restricted under the Residential Inclusionary Housing Program or the City's

predecessor inclusionary housing policy, condominium conversion requirements, or other

affordable housing program.

(b) This Ordinance shall not apply to:

(1) that portion of a housing project located on property owned by the United States

or any of its_agencies or leased by the United States or any of its agencies for a period in

excess of 50 years, with the exception of such property not used exclusively for a

governmental purpose;

(2) that portion of a housing project located on property owned by the State of

California or any of its agencies, with the exception of such property not used exclusively for a

governmental or educational purpose; or
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(3) that portion of a housing project located on property under the jurisdiction of the

San Francisco Redevelopment Agency or the Port of San Francisco where the

application of this Ordinance is prohibited by California or local law;

(4) that portion of a housing project for which a project applicant can demonstrate

that an impact fee under the Jobs-Housing Linkage Program, commencing with

Planning Code Section 313, has been paid.

(c) Waiver or Reduction:

(1) A project applicant of any project subject to the requirements in this Program

may appeal to the Board of Supervisors for a reduction, adjustment, or waiver of the

requirements based upon the absence of any reasonable relationship or nexus between the

impact of development and either the amount of the fee charged or the inclusionary

requirement.

(2) A project applicant subject to the requirements of this Program who has

received an approved building permit, conditional use permit or similar discretionary approval

and who submits a new or revised building permit, conditional use permit or similar

discretionary approval for the same property may appeal for a reduction, adjustment or waiver

of the requirements with respect to the number of lots or square footage of construction

previously approved.

(3) Any such appeal shall be made in writing and filed with the Clerk of the Board no

later than 15 days after the date the Planning Department sends notice to the project

applicant of the number of affordable units required as provided in Section 315.4(a) and

315.5(a). The appeal shall set forth in detail the factual and legal basis for the claim of waiver,

reduction, or adjustment. The Board of Supervisors shall consider the appeal at the hearing

within 60 days after the filing of the appeal. The appellant shall bear the burden of presenting

substantial evidence to support the appeal including comparable technical information to

Supervisor Peskin
BOARD OF SUPERVISORS Page 58

419103
n:\govern\as2003\0200393\00163303,doc



I

1 II

2 II
II
!I

3 I

4

5

6

7

8 II
9 II

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

support appellant's position. The decision of the Board shall be by a simple majority vote and

shall be final. If a reduction, adjustment, or waiver is granted, any change in use within the

project shall invalidate the waiver, adjustment, or reduction of the fee or inclusionary

requirement. lfthe Board grants a reduction. adjustment or waiver, the Clerk ofthe Board shall

promptly transmit the nature and extent o(the reduction, adjustment or waiver to the Treasurer.

(d) Except for projects listed in subsection "b" of this Section 315.3, the Planning

Commission's Guidelines for Application of San Francisco's Inclusionary Affordable Housing

Policy shall apply, where applicable, to housing projects not otherwise covered by this

Ordinance because of the application dates set forth in Section 315.3(a),(b, and (c).

Section 315.6: COMPLIANCE THROUGH IN LIEU FEE

If the project applicant elects, pursuant to Section 315.4(e) 2 that the project applicant will pay

an in-lieu fee to satisfy the requirements of this Program, the project applicant shall meet the

following requirements:

(a) By paying an in lieu fee to the CeJ1tl'811er Treasurer for use by the Mayor's Office

of Housing for the purpose of constructing at an alternate site the type of housing required by

Section 315.5 within the City and County of San Francisco.

(b) The amount of the fee which may be paid by the project applicant subject to this

ordinance in lieu of developing and providing housing required by Section 315.4 shall be

determined by Mayor's Office of Housing ("MOll") utilizing the following factors:

(1) The number of units required by Section 315.5 if the project applicant were to

elect to meet the requirements of this section by off-site housing development.

(2) The affordability gap as identified in the "Jobs Housing Nexus Analysis"

prepared by Keyser Marston Associates, Inc. in June 1997 for the Maximum Annual Rent or

Maximum Purchase Price for the equivalent unit sizes.
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1 (3) Annual adjustments to the affordability gap based upon the percentage increase

2 or decrease in the Average Area Purchase Price Safe Harbor Limitations for New Single

3 Family Residences for the San Francisco Primary Metropolitan Statistical ("PMSA")

4 established by the Internal Revenue Service ("IRS") since January 1st of the previous year;

5 provided, however that in the event that said percentage increase exceeds 20 percent, the in-

6 I lieu fee shall be increased by 20 percent, and the difference between the percentage increase

7 I[ in the Average Area Purchase Price and 20 percent shall be carried over and added to the in-

Within 30 days o(determining the amount oOl1e (ee to be paid by the applicant, MOH(c)

study for adjusting the last published IRS figure to be effective until IRS revises the figure.

shall transmit the amount oOhe (ee to the Treasurer. Prior to the issuance by the Director of

the above figure within 14 months, the Mayor's Office of Housing shall authorize and certify a

8 I lieu fee adjustment for the following calendar year. In the event that the IRS does not adjust

9 11

10 II
11 I'

12 'I

13

14

23

24

25

Building J1'/Bpeetion DBI of the first site or building permit for the project applicant, the project

applicant must notify the Director 0/'Planning Department and the Director ofthe Mayor's Office

ofHousi,~g MOH in writing that it has paid in full the sum required to the Centrel/erTreasurer. If

the project applicant fails by the applicable date to demonstrate to the Director 0'Planning

Department that the project applicant has paid the applicable sum in full to the

CentrolierTreasurer, the Director 0£BuiMing Inspection DBI shall deny any and all site or building

permits or certificates of occupancy for the development project until the Director ofPlanning

Department notifies the Dil'Cetor afBuilding lnsj"eelion DBI and the Director ofthe Mayor's Office 0'

HeusingMOHthat such payment has been made,

(d) Upon payment of the fee in full to the Centrol/er Treasurer and upon request of

the project applicant, the Centroller Treasurer shall issue a certification that the fee has been

paid, The project applicant shall present such certification to the Director 0£Planning

Department, DBI and the Direelor ofthe },if-d)'or's Office aflleusing MOH prior to the issuance by
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(e) All monies contributed pursuant to this section shall be deposited in the special

fund maintained by the Controller called the Citywide Affordable Housing Fund. The receipts

in the Fund are hereby appropriated in accordance with law to be used solely to (1) increase

the supply of housing affordable to qualifying households subjection subject to the conditions

of this Section, and (2) pay the expenses of the 1.18)'OI"'S Offiee oiN-cusing MOH in connection

the fee, and the Direeto/' ofE"'ilding Inspeetion shall revolff! all)' pe/91lit or eertifieate issued in elTor

irnllledialiely initiate lien]3reeeetlings against the rie~'el8fJ1'J18ntprojeet Lmder &etion 315.e(j) to reeo'iel'

Code. or other authority under the laws ofthe State ofCalifornia. Where the Di:'eetor ofEuil-dillg

Treasurer, DBI Diffletor e/Em?Tiing Inspeetion or the Dil'-eelir3l' o{Planning Department to give any

eertifieate efOeeVlj7tll'l6)' shalt not ee disaJ3J3rovedpllrsllantle this &etie/1. Any failure of the

Section. Where DBI inadvertently issues a site or building permit without payment oOhe fee. DBI

shall not issue any certificate ofoccupancy {or the project without notification from the Treasurer that

intended to preclude enforcement o[the provisions oOhis section pursuant to any other section ofthis

the fee required by this Section has been paid. The procedure set forth in this Subsection is 110t

lnspeetion iss/lOS any site eieuildingpermit or eertifieate efoeeVlpane,'/9r the develolmwntprejeet in

notice under this Section shall not relieve a project applicant from compliance with this

Diffletor ofEuilding Inspeetion and the Direetor &fthe Mayel"s Offiee &f&",sil<g thfttthe SpellSOr hfts

the Direetor oilhtilding Inspeetion DBlof the first site or building permit or certificate of

occupancy for any development subject to this Section. If the Direetor oiPltllll1ing notiees the

pe/9nit or eertificate efOeellj.,an8J'jer the rievelopment]3I'ejeet, the Di."eeler ofPl£tnn;,rg shall

Ii
[I
[i
II
I'

1 II
II

2 II
,I

3
,
I'Ii

4
,I
Ii
I'

5 II
6 I'

il
7 Ii,I

iI
8 I

I
9 II

10
[I
II

11
II

12 II
13

!I
14

I
15

16

17
I,

18 I

II
19 iII

I
20 I

i
21 I'
22 il

I23

24 I
I

25 I

II
II
ill

Ii
IIIi



1

2

3

4

5

6

7
I

8 'I
9 II

II
10

I11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

with monitoring and administering compliance with the requirements of the Program.

Monitoring and administrative expenses shall be appropriated through the annual budget

process or supplemental appropriation for the Mayer's Ojliee afHellsi.~g MOlI. The fund shall

be administered and expended by the Dimeter a/the Mayer's Offiee efHeusilig MOH, whe which

shall have the authority to prescribe rules and regulations governing the Fund which are

consistent with this Section.

(f) Lien Proceedings

(1) A project applicant's failure to comply with the requirements of this Section shall

constitute cause for the City to record a lien against the development project in the sum of the

in-lieu fee required under this ordinance, as adjusted under this Section.

(2) The Direeter &/Plannin1; It: for any reason, the fee imposed pursuant to this ordinance

remains unpaid following issuance oOhe permit. the Treasurer shall initiate proceedings to impose

the lien in accordance with the procedures set forth in Chapter 10, Article XX, of the San

Francisco Administrative Code to make the entire unpaid balance oUhe fee, including interest. a lien

against all parcels used for the development project. The Treasurer ;-tHlti-shall send all notices

required by that Article to the owner of the property as well as the sponsor. The Dil'€eter

Treasurer shall also prepare a preliminary report notifying the sponsor of a hearing to confirm

such report by the Board of Supervisors at least 10 days before the date of the hearing. The

report to the sponsor shall contain the sponsor's name, a description of the sponsor's

development project, a description of the parcels of real property to be encumbered as set

forth in the Assessor's Map Books for the current year, a description of the alleged violation of

this ordinance, and shall fix a time, date, and place for hearing. The Direeter f!/PltllViing

Treasurer shall cause this report to be mailed to the sponsor and each owner of record of the

parcels of real property subject to lien. Except for the release of lien recording fee authorize

by Administrative Code Section 10.237, all sums collected by the Tax Collector pursuant to
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this ordinance shall be held in trust by the Treasurer and deposited in the Citywide Affordable

Housing Fund established in Section 313.12.

(3) Any notice required to be given to a sponsor or owner shall be sufficiently given

or served upon the sponsor or owner for all purposes hereunder if personally served upon the

sponsor or owner or if deposited, postage prepaid, in a post office letterbox addressed in the

name of the sponsor or owner at the official address of the sponsor or owner maintained by

the Tax Collector for the mailing of tax bills or, if no such address is available, to the sponsor

at the address of the development project. and to the applicant for the site or building permit at the

address on the permit application.

(g) In the event a building permit expires prior to completion of the work on and

commencement of occupancy of a housing project so that it will be necessary to obtain a new

permit to carry out any development, the obligation to comply with this Program shall be

cancelled, and any in-lieu fee previously paid to the Centreller Treasurer shall be refunded. If

and when the sponsor applies for a new permit, the procedures set forth in this ordinance

regarding construction of housing or payment of the in-lieu fee shall be followed.

(h) In the event that a development project for which an in-lieu fee imposed under this

Section has been (ully paid is demolished or converted to a use or uses not subject to this ordinance

prior to the expiration oOts estimated usefUl life. the City shall rdund to the sponsor a portion ofthe

amount o(an in-lieu (ee paid. The portion ofthe fee refUnded shall be determined on a pro rata basis

according to the ratio o(the remaining use(ullife o(the project at the time o(demolition or conversion

in relation to its total use(ullife. For purposes oOhis ordinance. the usdullife ora development

project shall be 50 years.

Section 5. The San Francisco Administrative Code is hereby amended by amending

Sections 38.1, 38.3, 38.4, 38.5, 38.6, 38.8, 38.8.5, 38.9, 38.10, 38.11 and 38.45 to read as

follows:
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SEC. 38.1. DEFINITIONS.

For the purposes of this Chapter, the following definitions shall apply:

(a) Board. The Board of Supervisors of the City and County of San

Francisco.

(b) "Certificate of Final Completion and Occupancy" shall mean a certificate

of final completion and occupancy issued by any authorized entity or official of the City and

County of San Francisco including the &ljgel"intentlent. BUFetili Director ofthe Department of

Building Inspection, pursuant to the Building Code.

(c) City. The City and County of San Francisco.

(d) Director. The Director ofthe Municipal Transportation Agency.

W. Downtown Area. That portion of the City and County bounded by Van

Ness Avenue as for north as Broadway, from Van Ness Avenue and Broadway easterly on

Broadway to Sansome Street, then northerly on Sansome Street to the Embarcadero; then

southeasterly on the Embarcadero to Berry Street; then southwesterly on Berry Street to De

Haro Street; then southerly on De Haro Street to Alameda Street; then westerly on Alameda

Street to Bryant Street; then northerly on Bryant Street to Thirteenth Street; then westerly on

Thirteenth Street to South Van Ness Avenue; then northerly to Van Ness Avenue. The

downtown area includes all property which abuts upon any of or is within the area surrounded

by the above enumerated boundary streets. This definition shall apply to all developments

which have not received a certificate of final completion and occupancy or for which the transit

impact development fee has not been billed on the effective date of this amendment.

fefill Gross Square Foot of Office Use. A square foot of floor space within a

structure, whether or not within a room, to be occupied by, or primarily serving, office use.
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(j}(gl New Development. Any new construction, addition, extension,

conversion, or enlargement of an existing structure which includes any gross square feet of

office use.

fgf{jJ1 Office Use. Any structure or portion thereof intended for occupancy by

business entities which will primarily provide clerical, professional or business services of the

business entity, or which will primarily provide clerical, professional or business services to

other business entities or to the public, at that location. Among uses Q)(Qluded from the

definition of "o#ioe use" are the following uses, inoluding spaoe devoted to the management

or administration of the uses, looated in the same structure, building, or portion thereof:

transient lodgings; sale of merohandise or personal servioes at retail to the publio; storage of

goods; buildings or portions thereof Q)(Qlusively devoted to maohines, oomputer equipment,

telephone equipment, meohanioal equipment, electrioal equipment, or other utility operations;

a building or portion thereof exolusively devoted to the storage of money, valuable seourities

or other valuables; manufocturing aotivities; residenoes; and spaoo primarily used for, or

'...,here the most reoent use was primarily for, the display of goods, wares, or merohandise,

inoluding but not limited to: (1) showrooms, design showrooms, and design showoases, (2)

spaoe displaying goods, wares, and merohandise either as samples or for sale, (3) spaoe in

'...,hioh the oooupants negotiate sales transaotions, (4) display spaoe in buildings that also

oontain offioe use, and (5) spaoe aotually used for display of goods, wares, and merohandise

e'~en if intended and primarily suitable for o#ioes. Where the words "office space" are used in

this ordinance they shall mean the same as "office use."

will Peak Period. The total number of minutes in an average working day,

determined in accordance with Section 38.5(a), during which the Municipal Railway deploys

all its operable equipment so that the system experiences no excess vehicular capacity.
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fi-}ill Public Transit Service. Services of the Municipal Railway of the City and

County of San Francisco.

ill Sponsor. An applicant seeking approval for construction o(an office

development project subject to this Section, such applicants' successors and assigns, and/or anv entity

which controls or is under common control with such applicant.

(jf(Jl Temporary Permit of Occupancy. Permission which is granted by any authorized

entity or official of the City and County of San Francisco, including the SuperinlelUienl, Bur-edu

Director o(the Department of Building Inspection, to occupy any building, structure or portion

thereof for office use prior to the completion of the entire building or structure.

SEC. 38.3. PURPOSES.

In order to be able to provide public transit services for new development in the

Downtown Area, the City and County must impose a fee. This fee shall be known as the

Transit Impact Development Fee.

It is the purpose of this ordinance to require €kvel6f!ers sponsors of new

development in the Downtown Area to pay a fee which is related directly to the incremental

financial burden imposed upon the Municipal Railway both for initial capital outlay for the

acquisition of rolling stock and the construction of facilities; and for the long term operation,

maintenance and replacement of those facilities once they are in place.

The Transit Impact Development Fee is the most practical and equitable method

of financing the construction and operation of required public transit service additions and

improvements for the Downtown Area. This fee is intended to recover all costs incurred by the

Municipal Railway in meeting peak-period public transit service demands created by office

uses in each new development subject to the fee, including the expansion of service capacity

through the purchase of rolling stock, the installation of new lines, the addition to existing lines
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and the long term operation, maintenance, repair and replacement of those expanded

facilities.

The rate-making process established by this ordinance is intended to identify

and measure the total incremental burdens imposed on the City and County's Municipal

Railway by virtue of the demands created by office uses in new development in the Downtown

Area. Such burdens are to be allocated equitably among new developments in the Downtown

Area subject to the Transit Impact Development Fee. This fee is designed to reflect the

benefits conferred on new development because of the added peak-period capacity to carry

the passengers generated by office uses in the new developments. Such benefits shall be

measured in terms of the costs incurred by the City and County in expanding and operating

the additional capacity in the Downtown Area required to meet the estimated long-term peak

period public transit service needs of such office use in new development.

The Transit Impact Development Fee shall be collected as a condition for the

issuance of a eertifieate affinal eel/ll'letiel7 and aeeuj3aney site or building permit certificate of

final completion and occupancy for new development in the Downtown Area.

This fee will enable the City and County to pay the capital and operating costs of

all additional peak- period public transit services in the Downtown Area necessitated by office

use in new development. The fee schedule shall be reviewed annually and adjusted over time

to insure that it continues to reflect the projected cost of providing the additional public transit

service required by new developments.

Notwithstanding the basic purposes of this ordinance, the Transit Impact

Development Fee shall not exceed $5 per square foot.

SEC. 38.4. IMPOSITION OF TRANSIT IMPACT DEVELOPMENT FEE.

A. Each de';elEj3er sponsor of a new development in the Downtown Area shall

pay to the City and County of San Francisco and deliver to the Treasurer ffj3fflT prior to upon the
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issuance of all', tempa/'tll)'pern/it a{aeeUlJElJ'fey ami as a ealUiitianpreeedcnt ta issuanee sjany

certificatc sffilU'1l eampktian and accupa/16]7 whiehever accursfirst, the initial building or site permit

any temporary permit of occupancy and as a condition precedent to issuance of any certificate

of final completion and occupancy, whichever occurs first, for such new development in the

Downtown Area, a Transit Impact Development Fee, That fee shall be calculated on the basis

of the number of gross square feet of office use added by the new development, multiplied by

the per square foot rate in effect (a) on the effective date of this ordinance for new

developments for which building permits were issued prior to the effective date hereof, and (b)

on the date of the filing of the building permit application as to all other new development.

The rate shall be established as a current estimate of the total cost incurred by the City and

County providing the additional peak-period Municipal Railway transit capacity necessitated

by the public transit service needs generated by office uses in the new development over its

estimate useful life.

B, No city official or agency including the Bu/'cau Department of Building

Inspection CDBI"j may issue afl certificate affinal ca'~/l'9letianantlaeeuflancy initial site or

building permit certificate of final completion and occupancy for any new development in the

Downtown Area subject to the fee until it has received notification from the Treasurer e,'ide.'1ee af

flay'ment afthat the Transit Impact Development Fee (or of the initial installment if installment

payment is permitted pursuant to Section 38.4) as set in accordance with Section 38,8 of this

Chapter has been paid.

C, Except as provided in Section 38.4(0) herein, the fee imposed by this

ordinance shall be payable with respect to (1) all new developments in the Downtown Area for

which building or site permits are issued on or after the tf!eeti':e date ojthis ar-tlimmceJune 5,

1981, (2) such new developments in the Downtown Area for which building permits were

issued prior to the tf!ective date efthis ardinanee June 5, 1981 where the developers had, in
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receiving approval by the City Planning Commission, committed themselves to pay a

reasonable fee or participate in an assessment district or other financing mechanism designed

to enable the City and County to provide and operate additional peak-period public transit

service necessary to accommodate the additional number of peak-period public transit service

person-trips generated by office use in the new development, and (3) all other new

developments in the Downtown Area for which building permits were issued prior to the

cffeeli'.'e tiBle ~flhis ardi1'1finee June 5. 1981 but which had not received a certificate of final

completion and occupancy prior to Ihe effeeli'.'e dale eflhis af'liillfil1ee that date.

D. The fee imposed by this ordinance shall not be payable with respect to

new construction or the addition, alteration, conversion, enlargement, extension, or

rehabilitation of an existing structure for which a valid building permit was issued prior to the

cjJeelh'e dale oflhis al"iinfilwe fJune 5, 1981j, if:

(1) No commitment was made to pay a reasonable fee or participate in an

assessment district or other financing mechanism designed to enable the City and County to

provide and operate additional peak-period public transit service as specified above; and

(2) One or more of the following occurred prior to June 5, 1981:

(a) In the case of new construction or the addition, alteration, conversion,

enlargement, extension or rehabilitation of an existing building involving building on vacant

land, whether previously occupied or not, the site or portion thereof on which the new building

or addition, alteration, conversion, enlargement, extension or rehabilitation of an existing

building is to be located has been fully prepared and the first structural element has been

erected thereon or the foundation has been completed.

(b) In the case of addition, alteration, conversion, enlargement, extension or

rehabilitation of an existing building not otherwise described in paragraph (1) above, any work
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has been performed to change the configuration of space in the existing structure by the

movement of walls or otherwise.

(c) In the case of a conversion space within an existing structure not

requiring any physical changes nor a building permit, the space is first occupied for office use.

E. As to those new developments for which building or site permits are

issued on or after lile efJcelive dele eflhis ermm51l'lee June 5. 1981. but prier te [September 2,

2002], the Transit Impact Development Fee is payable on the earliest of the following dates:

(1) The date when 50 percent of the net rentable area of the project has

been occupied;

(2) The date of issuance of the first temporary permit of occupancy with

respect to any office use in the new development;

(3) The date of issuance of a final certificate of occupancy.

F. Upon payment of the fee in full to the Treasurer and upon request of the

sponsor, the Treasurer shall issue a certification that the fee has been paid. The sponsor

shall present such certification to OBI prior to the issuance of the first certificate of occupancy

for the development project. OBI shall provide notice in writing to the Treasurer and the

Planning Department at least five business days prior to issuing the first certificate of

occupancy for any development project subject to this Section. OBI may not issue a

certificate for occupancy for any new development in the downtown area until it has received

notice from the Municipal Transportation Agency of the final determination of the amount of

the Transit Impact Development Fee to be paid, and the sponsor has provided OBI with

certification from the Treasurer that the fee has been paid.

(G) (1) As to those developments subject to the Transit Impact

Development Fee for which building permits have been issued prior to Ihe effeelive d£lte of-IhitJ
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1 erdill8neeJune 5.1981, the Transit Impact Development Fee shall be payable on the effceti:'e

2 that date efthis er-dilltillee unless on that date none of the following has occurred:

3 (a) The date when 50 percent of the net rentable area of the project has

4 been occupied;

5 (b) Eight months after the date of issuance of the first temporary permit of

6 occupancy with respect to any office use in the new development;

7

8

9

(c)

(d)

(2)

The date of issuance of a final certificate of occupancy; and

The owner or developer has elected to make installment payments.

If none of the foregoing has occurred on the effcetive dete eft,~is eNlill81lee

10 June 5.1981, the Transit Impact Development Fee shall be due when the earliest of the

11 following occurs:

12 (a) The date when 50 percent of the net rentable area of the project has

13 been occupied;

14 (b) The date of issuance of the first temporary permit of occupancy with

15 respect to any office use in the new development;

16

17

(c)

(3)

The date of issuance of a final certificate of occupancy.

By electing to defer payment by delivery to the City and County a written

18 election acknowledging the obligation therefor, the owner of the new development may

19 obligate itself to pay the fee in monthly installments of interest only, at the rate of one percent

20 per month, for a period of five years, and thereafter in level monthly payments of principal and

21 interest, at the rate of one percent per month on the outstanding balance amortizing over (1)

22 the remaining useful life of the development, or (2) 30 years, whichever is the shorter, such

23 payments to be made on or before the first day of each calendar month during the payment

24 period.

25
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(4) The first monthly installment of the fee (if monthly installments are to be

made) shall be due on the first day of the first calendar month following the date the fee would

otherwise become due and such first payment shall be prorated according to the number of

days by which the due date follows the date the fee would otherwise become due.

G. /\s to those new de\/elepments for ""hioh building er site permits are issued en er

after [September 2,2002], the Transit Impaot De\/elopment Fee is due and payable prior te

issuanoe of the initial building er site permit for the projeot.

SEC. 38.5. TRANSIT IMPACT DEVELOPMENT FEE SCHEDULE.

This Transit Impact Development Fee Schedule is set at an actuarially sound

level to insure ensure that the proceeds from the Transit Impact Development Fee from each

new development is sufficient, including such earnings as may be derived from investment of

all proceeds and amortization thereof, to pay for all capital and operating costs incurred in

providing and operating additional required peak-period public transit service capacity, over

the life of such new development; without, however, exceeding $5 per square foot.

The following principals have been and, in the future, shall be observed in

calculating the amount of the Fee:

(a) The times during the day which constitute the peak-period shall be

determined functionally as the period of time during which a decision to add additional

scheduled vehicle runs would require Muni to purchase or lease additional vehicles because

the existing available fleet is fully committed in the sense that vehicles are actually in revenue

service, being held for deployment later in the peak-period, in reserve, or scheduled for repair

or preventive maintenance.

(b) State, federal and private operating and capital subsidies for the cost of

providing additional peak-period service shall be assumed only when and to the extent that

receipt of such subsidies is reasonably probable.
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6

(c) The calculation of future costs of providing service for additional

passengers during the peak-periods should assume no increase in the level of crowding for

the system as a whole or material decreases in the frequency of service,

(d) The cost of electricity shall be calculated based on the price which the

City could receive for such power were it sold to PG&E assigned customers rather than the

cost at which it is furnished to the Municipal Railway by the Hetch Hetchy Water and Power

office workers and visitors shall not be included,

average fare (reflecting the frequency of trips paid by for cash fares as opposed to fast

7 :1 Department.

!I

: 'I

10 II
11 ,

(e)

(f)

Costs and revenue attributable to trips taken outside the peak-periods by

In calculating the revenue from additional peak-period trips, a weighted

16
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passes) shall be estimated. In making this calculation, the average fare for a fast pass trip

shall be determined by dividing the cost of a fast pass by an estimate of the total number of

trips per month (whether or not taken in the peak-period) which will be taken by a fast pass

purchaser. In projecting future revenues, peak-period revenue shall be assumed to increase

at the same rate as peak-period operating costs.

(g) Where feasible, actual information for the fiscal year for which the fee is

being calculated should be used. Where estimates must be made, those estimates should be

based on such information as the General fifana;ger a/the Publie Utilities Cemmissie/T Director or

his or her delegate considers reasonable for the purpose. Possible changes in the operation

or productivity of the Municipal Railway shall be taken into account only if such changes are

the announced policy of the Municipal Railway or the Public Utilities Cemmissian Municipal

Transportation Agency and the impact of such change on peak-period costs or revenues can be

estimated with reasonable certainty.

The Transit Impact Fee Schedule shall be as follows:
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FOR EACH GROSS SQUARE FOOT OF OFFICE USE IN NEW DEVELOPMENT IN THE

DOWNTOWN AREA, $5.00*.

*Formula fee rate calculated to be in excess of $5.00; limited to $5.00.

SEC. 38.6. ADJUSTMENTS TO AND REVIEW OF THE TRANSIT IMPACT

DEVELOPMENT FEE SCHEDULE.

The Transit Impact Development Fee Schedule as set forth in Section 38.5 shall

be reviewed annually by the Board, or more often as it may deem necessary, to insure that,

subject to the limit of $5 per square foot, the fee accurately measures the cost of adding,

operating, and maintaining the additional peak- period public transit service required by office

uses in new development in the Downtown Area.

In determining the number of peak-period person-trips generated annually by

office uses in new developments in the Downtown Area the Board shall obtain a report from

the City Planning Commission. Such report shall estimate the number of peak-period person

trips generated annually per gross square foot of office use in new developments.

The Board shall obtain a report from the Gene/'£tl Manager efPuelie Utililies

Director regarding the then- current cost per peak-period Municipal Railway person-trip

necessary to provide the expanded public transit services required by new development. The

Geneffll Manage/Director shall also report the estimated useful life in years of new

development, and may recommend different useful-life categories if deemed necessary or

desirable to ensure a fair and accurate fee schedule.

The G8/wral Manage Director shall also report the projected annual increases in

the cost per peak-period Municipal Railway person-trip necessary to provide the necessary

additional transit services during the estimated useful lives of new developments. Finally, the

General Mxmager Director shall report the estimated annual rate of return on the proceeds of
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this fee which would be invested prior to their use to provide the necessary additional transit

services during the useful lives of new developments.

After receiving these reports and making them available for public distribution,

the Board of Supervisors shall conduct a public hearing in which it shall consider these

reports, hear testimony from any interested members of the public and receive such other

evidence as it may deem necessary. At the conclusion of that hearing the Board shall

determine the number of peak-period person-trips of the Municipal Railway generated

annually per gross square foot of office use in new development. The Board shall also

determine whether differing categories of useful lives expressed in years should be used to

ensure a fair and accurate fee schedule; and, if so, what the different categories should be.

The Board shall then determine the current cost per peak-period Municipal Railway person

trip for the additional peak-period service necessary to serve new developments. The Board

shall also determine the appropriate annual rate of increase of the cost of providing additional

peak-period Municipal Railway person-trips and the appropriate annual rate of return on the

invested proceeds of this fee.

The Board shall then establish a Transit Impact Development Fee Schedule

expressed in terms of a sum per gross square foot for office use in new developments using

the general formula: annual peak- period Municipal Railway person-trips per gross square foot

times current cost per additional peak-period Municipal Railway person-trip times the present

value factor appropriate to the difference between the annual rate of cost increases; and

return on invested funds over the useful lives of new developments, establishing as many

separate rates as are deemed appropriate to the determinations of useful life categories.

The rates of the fee schedule shall be set at an actuarially sound level to insure

that the proceeds will be sufficient to pay for all capital and operating costs incurred in

providing and operating additional required peak-period capacity, including such earnings as
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1 may be derived from investment of the proceeds and amortization thereof, over the life of

2 such new developments; provided, however, that said sum may not, for any category of useful

In the event that the City and County shall impose and collect any additional

services included in such fees or assessments which are also included in the Transit Impact

services the cost of which are included in the fee imposed by Section 38.4, the owner of a

receive a credit, up to the total amount of such fees or assessments, of that portion of the

prorated annual amount of the Transit Impact Development Fee equal to those costs of transit

development for which the Transit Impact Development Fee has been fully paid shall annually

fees or assessments specifically to recover the costs of transit services, including transit5

3

4

life, exceed $5 per square foot.

I

6 II

7 Ii
:1

8 II
9 ii

101
11

12

13

14

15

16

Development Fee: The prorated annual amount of the Transit Impact Development Fee is

obtained by dividing the total Transit Impact Development Fee already paid by the estimated

useful life of the development, in years.

The portion credited against the such fees or assessments shall be determined

by comparing those costs included in the Transit Impact Development Fee and those included

in such fees or assessments.

21

22

23

24

25

In the event that the City and County shall impose and collect any additional

fees or assessments specifically to recover the costs of transit services, including transit

services the cost of which are included in the fee imposed by Section 38.4, the owner of a

development for which the Transit Impact Development Fee is being paid in installments shall

annually receive a credit, up to the total amount of such fees or assessments, for that portion

of such annual installment, whether interest only or principal and interest, equal to those costs

of transit services included in such fees or assessments which are also included in the Transit

Impact Development Fee.
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In the event the City and County shall impose and collect any additional fees or

assessments specifically to recover the costs of transit services, including transit services the

cost of which are included in the fee imposed by Section 38.4, the owner of a development for

which the Transit Impact Development Fee will be due but has not been paid shall receive a

credit against the development fee otherwise due in an amount equal to that portion of the

Transit Impact Development Fee equal to the value of those costs of transit services included

in such fees or assessments which are also included in the Transit Impact Development Fee.

SEC. 38.8. SETTING OF FEE.

(a) This subseetion shall apply where the initial site or building permit for a

development is issued on or beforo goptomber 2,2002. Each deve[<3j'ger sponsor, prior to

obtaining a building or site permit for any new development in the downtown area after the

effective date of this ordinance, shall file with the Genel'£llkJanager el'he ,Db/Mie IJfiZilies

CemmissienDirector, on such form as he or she may develop, a report indicating the number of

gross square feet of the new development intended for office use. Each de';el0j3er sponsor of a

new development for which a building permit was issued prior to Ihe effielive cIale ef,his

ertlinanee June 5, 1981 and for which a final certificate of occupancy had not been issued prior

to Ihe efJeelive cIale efthis ertlinanee June 5, 1981 shall file the same report prior to obtaining a

final certificate of occupancy. The General ManagerDirector shall determine the number of

gross square feet of office use to which the Transit Impact Development Fee Schedule

applies, disregarding the number of gross square feet of office use being retained, determine

the useful life category if the Fee Schedule includes useful life categories, apply the fee

schedule, and determine the fee which reflects the additional cost of peak-period public transit

service generated by the office use in the new development. The applicant shall be notified of

the General Mtlllager 'sDirector 's determination in writing. The General ManagerDirector shall

mail a copy of his or her determination to the applicant. The applicant may appeal the
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determination of the number of gross square feet of office use subject to the fee, the

adjustment factor described in Section 38.8.5(b), or the useful-life category if the fee schedule

includes useful life categories, to the Puelie UtiUliee Ceml1lissien Board o(Directors ofthe

Municipal Transportation Agency in order to reduce the amount of the fee obligation. If the

applicant notifies the Genera! ManegerDirector of his or her acceptance of the determination, or

does not appeal to the ,Duahe Utilities Cemmissien Board o(Directors ofthe Municipal

Transportation Agency within 15 days of the date of personal service or mailing of notice of the

Genera! Manager 'sDirector 's determination, the Cenera! Manager 'sDirector 's determination shall

be final, and a notice of such determination shall be provided to #:Ie Ceill-ffl! ,!?emu"t Bu>"'eeuDBI

and the Treasurer. The Centl'81 ,!?ermit Bureau DBI may not issue a site or building permit for any

new development in the downtown area until it has received notice from the Gellel'8!U,aneger

efthe Puehe Utihtiee Cemmissien er t,~e Puehe Utilities Ce,~lInissien Municipal Transportation

Agency of the final determination of the amount of the Transit Impact Development Fee to be

paid.

(b) The following requirements shall apply ,·..here the initial site or building permit for

any new development subjeet to this ordinanee is issued on or after aeptember 2, 2002.

(1) "'aeh sponsor, prior to obtaining a building or site permit for any ne",..

development in the downtown area, shall file ",,'ith the Direetor, on sueh form as he or she may

dovelop, a report indieating the number of gross square feet of the new development intended

for o#iee use. The Direetor shall detormine the number of gross square feet of o#ieo use to

whieh the Transit Impaet Development Fee aehedule applies, disregarding the number of

gross square feet of o#iee use being retained, determino the useful lifo eategory if the Fee

aehedule ineludes useful lifo eategories, apply the fee sehedule, and determine the fee whieh

refleets the additional eost of peall period publie transit serviee generated by the offiee uso in

the new development. The Direetor shall mail a written eopy of his or her determination to the
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SEC. 38.8.5. CREDITS FOR PRIOR USE.

In determining the number of gross square feet of office use to which the Transit

Impact Development Fee Schedule applies, the Ge,"leffll f,{allagerDireclor shall provide for the

following credits:
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The Public Utilities Cemmissicm Municipal Transportation Agency is empowered to

The following pFOoeEJlo1FOs shall govern EJeveloprnent projeots slo1bjeot to this orEJinanoe

for whioh the initial site or blo1ilEJing perrnit was isslo1eEJ prior to Septernber 2, 2002.

SEC. 38.10. NONPAYMENT, RECORDATION OF NOTICE OF FEE AND NOTICE

OF DELINQUENCY, ADDITIONAL REQUEST; NOTICE OF ASSESSMENT OF INTEREST

AND INSTITUTION OF LIEN PROCEEDINGS FOR PENDING PROJECTS.

adopt such rules, regulations, and administrative procedures as it deems necessary to

implement this Chapter, including the determination, collection, refund, and utilization of the

proceeds, of the Transit Impact Development Fee.

Page 80
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a. For prior office uses, there shall be credit for the number of gross square

feet of office use being eliminated as part of the project.

b. For prior uses other than office use, there shall be a credit for the number

of gross square feet of nonoffice use being eliminated multiplied by an adjustment factor to

reflect the difference between office building peak-period Municipal Railway trip generation

rates and peak-period Municipal Railway trip generation rates for other uses. The adjustment

factor shall be determined by the Generel },t[ellegerDirector as follows:

(1) The adjustment factor shall be a fraction, the numerator of which shall be

the peak-period Municipal Railway trip generation rate which the GCl1fH'f5l1 ManagerDirector

shall determine, in consultation with the Department of City Planning applies to the class of

prior use being eliminated by the project.

(2) The denominator of the fraction shall be the peak-period Municipal

Railway trip generation rate for office use used in the most recent calculation of the Transit

ImpactDevelopment Fee Schedule approved by the Board of Supervisors.

(3) Notwithstanding the foregoing, the adjustment factor shall not exceed 1.

SEC. 38.9. RULES AND REGULATIONS.

II
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1 A. Upon the GeFlera[ M'Eillager 'sDirector 's determination that a development is

2 within the transit impact development fee boundaries as defined by Section 38.1(d) of this

3 ordinance, he-the Director shall notifY the Treasurer that the development is subject to the fee. The

4 Treasurer may cause the County Recorder to record a notice that such development is subject

5 to the Transit Impact Development Fee. HeThe Treasurer shall serve or mail a copy of such

6 notice to the persons liable for payment of the fee and the owners of the real property

7 described in the notice. The notice shall include (1) a description of the real property subject

8 to the fee; (2) a statement that the development is within the transit impact development fee

9 downtown area boundaries as defined by Section 38.1(d) of this ordinance and is subject to

10 the imposition of the fee; and (3) a statement that the amount of the fee to which the building

11 is subject is determined pursuant to San Francisco Administrative Code Section 38.8 and

12 related provisions of said ordinance.

13 B. When the Director determines that the fee is due, the Director shall notify

14 the Treasurer, who shall send a request for payment to the sponsor.

15 Payment of the transit impact development fee imposed by this ordinance

16 is delinquent if (1) in the case of a fee not payable in installments the fee is not paid within 30

17 days of request for payment; (2) in the case of a fee payable in installments the fee

18 installment is not paid within 30 days of the date fixed for payment.

19 GD. Where the transit impact development fee, not payable in installments

20 pursuant to Section 38.4 hereof is not paid within 30 days of request for payment and where

21 the transit impact development fee is payable in installments pursuant to Section 38.4 of this

22 ordinance and any installment is not paid within 30 days of the date fixed for payrnent-;

23 (1) The Gene1'£t! MEiI'1.ager Treasurer or his or her designee may cause the

24 County Recorder to record a notice of delinquent transit impact development fee which shall

25 include: (a) The amount of the delinquent fee; (b) the amount of the entire fee as reflected on
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the final determination and a statement of whether the fee is payable in installments; (c) the

fee, interest and penalty thell due; (d) the interest and penalties that shall accrue on the

delinquent fee if not promptly paid; (e) a description of the real property subject to the fee; (f)

notification that if the fee is not promptly paid proceedings will be instituted before the Board

of Supervisors to impose a lien for the unpaid fee together with any penalties and interest

against the real property described in the delinquency notice; (g) notification of the fee payer's

right to appeal the delinquency determination to the PueUc Utilities Cel11l11issiell Board o(

Directors oOhe Municipal Transportation Agency within 15 days of the notice to the fee payer.

(2) Where the Gelle/'£ll M·eneger Treasurer determines to record a notice of

delinquency he or she shall also serve or mail the notice of delinquent transit impact

development fee to the persons liable for the fee and to the owners of the real property

described on the notice.

(3) Where a notice of transit impact development fee delinquency has been

recorded and the delinquent fee is paid, or the Gene/'£llMe/ulger's Treasurer's determination of

delinquency is reversed by appeal to the ,Dllelie Utilities Cel11l11issienBoard o(Directors ofthe

Municipal Transportation Agency or the delinquency is otherwise cured, the General Maneger

Treasurer shall promptly cause the County Recorder to record a notice that the transit impact

development fee delinquency has been cured. Said notice shall include: (a) Description of the

real property affected; (b) the book and page number of the county record wherein the notice

of delinquency was recorded; (c) the date the notice of delinquency was recorded; (d)

notification that the delinquency reflected on the notice of delinquency was cured and the date

of cure; (e) the amount of the entire fee as reflected on the final determination; (f) if applicable,

the amount of the fee paid to effect the cure; and (g) if applicable, a statement that the fee

was payable in installments and specification of the delinquency installments cured; (h) if

applicable, the amount of the fee paid to effect the cure.
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(4) The Generall.1anager Treasurer shall serve or mail the notice that the

transit impact development fee delinquency has been cured, referred to in Section 38.1OBD(3)

of this ordinance, to the persons liable for the fee and to the owners of the real property

described in such notice.

6

9

11

10

General Manager Treasurer or his or her designee shall mail an additional request for payment

and notice to the owner stating the following:

(1) If the amount due is not paid within 30 days of the date of mailing the

additional request and notice, interest at the Iega+ rate ofone and one-halfpercent per month or

gl;. Where the transit impact development fee, not payable in installments

pursuant to Section 38.4 hereof is not paid within 30 days of request for payment and where

the transit impact development fee is payable in installments pursuant to Section 38.4 of this

ordinance and the installment is not paid within 30 days of the date fixed for payment, the

5

I

7 I
8 Ii

I

II
"

I12

With respect to both noninstallment and installment fees, if the account is(2)

not current within 60 days of the date of mailing the additional request and notice, the General

13 portion thereofshall be assessed upon the fee or installment due.

14 I,

15 II

Manager Treasurer shall institute proceedings to record a speeial aSSfJ5sment lien in accordance

with Section 38.11 for the entire balance and any accrued interest against the property upon

which the fee is owed.

€E. Thirty days after mailing the additional request for payment the General

Manage1' Treasurer may assess interest as specified in paragraph 38.1O(A)(C)D (1) above.

21 i Sixty days after mailing the additional request for payment and notice. the General Manager

22 Treasurer may institute lien proceedings as specified in Section 38.11.

23 G. Notwithstanding anything to the contrary in this Chapter. the Municipal

24 Transportation Agency shall continue to collect payments from any sponsor who has been

25
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paying the fee on an installment basis or pursuant to settlement agreement entered into prior

to September 30,2002,

SEC. 38.1Q 1. COllECTION OF FEE AND IMPOSITION OF INTEREST ON NEW

PROJECTS.

The following proeedures shall govern development projeets subjeot to this Chapter for

whieh the initial site or building permit is issued on or after September 2, 2002.

(a) The foe required by this Chapter is due and payable to the Treasurer prior to

issuanee of the first building or site permit building or site permit for the o#ieo development

projeet. If, for any reason, the fee remains unpaid following issuanee of the permit, any

amount due shall aeerue interest at the rate of one and one half pereent per month, or fraotion

thereof, from the date of issuanee of the permit until the date of final payment.

(b) If, for any reason, the fee remains unpaid following issuanee of the permit, the

Treasurer shall institute lien proeeedings as speeified in Seotion 68.11.

SEC. 38.11. LIEN PROCEEDINGS; NOTICE.

fa1A. /fFor projeots subjeet to Seetion 68.10, if If payment of the fee not payable in

installments is not received within 30 days following mailing of the additional request and

notice or if with respect to installment payments the account is not brought current within 60

days of the mailing of the additional request and notice, or, for projeets subjeet to Seetion

68.10 1, the fee remains unpaid following issuanee of the permit the General Manager &fthe

Puetie Utilities Ce7111'nissiel1 Treasurer shall initiate proceedings in accordance with Article XX of

Chapter 10 of the San Francisco Administrative Code to make the entire unpaid balance of

the Transit Impact Development Fee, including interest on the unpaid fee or installments" a

lien against all parcels used for the development project. The Treasurer shall send all notices required

by that Article to the owner ofthe property as well as the sponsor. The Treasurer shall also prepare a

preliminary report notifYing the sponsor ora hearing to confirm such report by the Board o(
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Supervisors at least 10 davs before the date ofthe hearing. The report to the sponsor shall contain the

sponsor's name, a description ofthe sponsor's devclopment project, a description ofthe parcels ofreal

property to be encumbered as set forth in the Assessor's Map Books for the current vear, a description

ofthe alleged violation ofthis ordinance, and shall fix a time, date, and place for hearing. The

Treasurer shall cause this report to be mailed to the sponsor and each owner ofrecord ofthe parcels of

real property subject to lien against the prB-j"Jerty seree.l. S;,lek eharges agt/illst delillfjHe"t aeee/tIlts

s,~all be repel'ted te the Ileard at least enee eaeh year. Except for the release of lien recording fee

authorized by Administrative Code Section 10.237, all sums collected by the Tax Collector

pursuant to this ordinance shall be held in trust by the Treasurer and distributed as provided in

Section 38.6 of this Chapter.

f91B. Any notice required to be given to a sponsor or owner shall be sufficiently given or

served upon the sponsor or owner for all purposes hereunder ifpersonallv served upon the sponsor or

owner or ifdeposited, postage prepaid, in a post office letterbox addressed in the name ofthe sponsor

or owner at the official address ofthe sponsor or owner maintained bv the Tax Collector for the

mailing oftax bills or, ifno such address is available, to the sponsor at the address ofthe development

project, and to the applicant for the site or building permit at the address on the permit application.

SEC, 38.45. CHARITABLE EXEMPTIONS.

fatA. When the property or a portion thereof will be exempt from real property

taxation pursuant to California Constitution, Article XIII, Section 4, as implemented by

California Revenue and Taxation Code, Section 214, then the developer sponsor shall not be

required to pay the Transit Impact Development Fee attributed to the net new office space in

the exempt property or portion thereof, so long as the property or portion thereof continues to

enjoy the aforementioned exemption from real property taxation.

f91B. The Transit Impact Development Fee shall be calculated for exempt

structures in the same manner and at the same time as for all other structures. The developer
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sponsor may apply to the Public Utilities Ceffiffiissien Municipal Transportation Agency for an

exemption pursuant to the standards set forth herein. In the event the Ceffiffiissien Municipal

Transportation Agency determines that the develeper sponsor is entitled to an exemption

under this Section, it shall cause to be recorded a notice advising that the Transit Impact

Development Fee has been calculated and imposed upon the structure and that the structure

or a portion thereof has been exempted from payment of the fee but that if the property or

portion thereof loses its exempt status during the 1O-year period commencing with the date of

the imposition of the Transit Impact Development Fee, then the building owner shall be

subject to the requirement to pay the fee.

fe1C. If within 10 years from the date of the issuance of the Certificate of Final

Completion and occupancy, the exempt property or portion thereof loses its exempt status,

then the property owner shall, within 90 days thereafter, be obligated to pay the Transit Impact

Development Fee, reduced by an amount reflecting the duration of the charitable exempt

status in relation to the useful life estimate used in determining the Transit Impact

Development Fee for that structure. The amount remaining to be paid shall be determined by

recalculating the fee using a useful life equal to the useful life used in the initial calculation

minus the number of years during which the exempt status has been in effect. If the exempt

property or a portion thereof loses its exempt status, the property owner shall notify the

Municipal Transportation Agency within 30 days. Upon being notified or otherwise

determining that the property has lost its exempt status, the Municipal Transportation Agency

shall promptly notify the Treasurer of the change in status.

fEI1D. In the event a property owner fails to pay a fee within the 90-day period, a

23 I notice for request of payment shall be served by the Public Utilities Ceffiffiissien Treasurer

24 III

25 III
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1 pursuant to Section 38.10 of this Chapter. Thereafter. upon nonpayment, a lien proceeding

2 shall be instituted pursuant to Sections 38.11 to dg.17, inolusive, of this Chapter.

6

9

5
By:

APPROVED AS TO FORM:
DENNIS J. HERRERA, City Attorney
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Date Passed:

City Hall
1 Dr. Carlton B. Goodlett Place
San Francisco,CA 94102-4689

Ordinance (1) amending the Planning Code by amending Sections 139, 313.1, 313.4, 313.5, 313.6,
313.7, 313.8, 313.9, 313.10, 314.1, 314.4, 314.5, 315.3 and 315.6 to transfer collection authority for in
lieu fees collected for the Park Fund, the .Jobs-Housinp Linkage Program, Child Care Requirement
and the Inclusionary Affordable Housing Program from the Controller to the Treasurer and conform
collection procedures for these fees, and require that funds from the Child Care Capital Fund and the
Downtown Park Fund be used to fund nexus studies for the Downtown Park Fee and the Child Care
Fee; and (2) amending the Administrative Code by amending Sections 38.1, 38.3, 38.4, 38.5, 38.6,
38.8, 38.8.5, 38.9, 38.10, 38.11 and 38.45 to transfer collection of the Transit Impact Development
Fee from the General Manager of the Public Utilities Commission to the Treasurer and conform
collection and enforcement procedures for the fee.

March 18,2003 Board of Supervisors - SUBSTITUTED
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