
FILE NO. 030347

Amendment of the Whole bearing new title 5/14/03

ORDINANCE NO. /31-03

1 [Reauthorizing the MinoritylWomen/Local Business Utilization Ordinance.]

2

3 Ordinance amending the San Francisco Administrative Code by amending Chapter

4 12D.A. thereof (1) to extend the MinoritylWomen/Local Business Utilization Ordinance

5 to June 30, 2008 in order to continue to remedy identified discrimination against certain

6 Prime MBElWBE Contractors in City Contracting, to continue the City's policy of

7 protecting Prime LBE Contractors from the economic competitive disadvantage of

8 doing business in San Francisco, and to continue to remedy identified discrimination

9 against certain MBEIWBE subcontractors in City Contracting by requiring City

10 continue to require City contracting departments to implement MBE/\!\'BE programs

11 mandating Prime Contractors to use good faith efforts to provide use MBEIWBEs with

12 opportunities to compete for City when there are subcontractsing opportunities in City

13 Contracts; (2) to repeal Sections 12D.A.6(B)(9), 12D.A.8(3) and 12D.A.9(F) to eliminate

14 the contract set aside program; (3) to revise section 12D.A.17 to include prime general

15 services contracts in the subcontracting program; (4) to increase the economic

16 thresholds under which disadvantaged professional service. architectural and

17 engineering. specialty construction. and supplier firms can qualify for the remedial

18 programs of this ordinance; (5) to preclude businesses owned by full time City

19 employees and officers from becoming certified as an MBE. WBE or LBE; and (4§) to

20 make various technical revisions to the MinoritylWomen/Local Business Utilization

21 Ordinance to conform it with existing City ordinances and administrative practices.

Be it ordained by the People of the City and County of San Francisco:

22

23

24

25

Note: Additions are single-underline italics Times New Roman;
deletions are stFikethreugh itelies Times lYe)': Raman.
Board amendment additions are double underlined.
Board amendment deletions are strilwthrough normal.
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1 Section 1. The San Francisco Administrative Code is hereby amended by amending

2 Sections 12D.A.1, 12D.A.2, 12D.A.5, 12D.A.6, 12D.A.8, 12D.A.9, 12D.A.10, 12D.A.11,

3 12D.A.12, 12D.A.13, 12D.A.14, 12D.A.15, 12D.A.16, 12D.A.17, 12D.A.18, 12D.A.20, and

SEC. 12D.A.1. SHORT TITLE.

and may be cited as the "MBEIWBE/LBE Ordinance - J¥-Y."

This ordinance shall be entitled the "Minority/ Women/Local Business Utilization Ordinance"

4 i 12D.A.21 to read as follows:

5 I

6 II
7 'I
8 I SEC. 12D.A.2. GENERAL FINDINGS.

10

9 I This Board initially passed Ordinance No. 139-84 on April 2, 1984 to combat the City and

I County of San Francisco's own active and passive participation in discrimination against

11 , minority- and women- owned businesses, both in its own contracting for goods and services

12 and in the private market for such goods and services. At the time of passage, women- and

13 minority-owned businesses were virtually excluded as contractors on prime City contracts.

and Qerdinanee IV-es. 155-92, 210-97, 457-97 1TYtd~82-98, 296-989. 210-99 and 283-99. The 1989

The earlier studies are documented in the legislative history of the previous amendments and

re- enactments of the ordinance, including Ordinance Nos. 175-89, enaeted en AUry 30, 19&9,

action.

extensively documented and studied discrimination against and disadvantages faced by these

Ordinances (the "MIW/LBE Ordinances") and to assess the need for further and continuing

groups to gauge the effectiveness of the prior Minority, Women and Local Business Enterprise

Since that time, this Board and the City's Human Rights Commission have actively and

are not shared by nonlocal businesses, and to increase employment in the City and County of

San Francisco by encouraging the participation of local business enterprises in City

contracting.

14

I
The ordinance also sought to offset economic disadvantages faced by local businesses that

15 I

:: I
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24 [I

25 I
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Ordinance was challenged in federal court and upheld by the Ninth Circuit Court of Appeals.

See Associated General Contractors of California v. Coalition for Economic Equity, 950 F.2d

1401 (9thCir.1991).

Since 1989, the City has devoted substantial additional resources to the task of understanding

and documenting discrimination against women and minorities in awarding City contracts and

in the private market for such contracts. Given the prior findings of discrimination and the

need for this ordinance, this Board examined whether the identified discrimination had been

eradicated.

The findings underlying the 1984 and 1989 ordinances have been reviewed and analyzed in

the preparation of the current ordinance and are hereby incorporated by reference into the

legislative history of this ordinance. These materials, prepared up to and including May 1989,

include disparity studies, transcripts of live testimony by dozens of witnesses, case studies of

discrimination, and voluminous other materials. An index and a separate synopsis of this

material are on file with the Clerk of this Board in File No. 98-0612.

Between 1989and 1998, t+ogether this Board and the Human Rights Commission htwe-held 14

hearings on the subject of women- and minority-owned business enterprises, htwe-heard live

testimony from 254 witnesses, htwe-reviewed videotaped oral histories by numerous

witnesses, htwe-reviewed many volumes of social science materials, three disparity studies

undertaken by the City and County of San Francisco and numerous other relevant statistical

disparity studies undertaken by the City agencies and various other groups and governments

from around the Bay Area. The Board hfffl-also reviewed case studies and other statistical

information gathered by the Human Rights Commission. These materials are all incorporated

by reference into the legislative history of this ordinance and are in file with the Clerk ot'this
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In its hearings on the MBE/WBE/LBE ordinance tJ-inee-between 1989 and 1998, this Board h6ffl

~ close consideration to the need for adding Native Americans and Arab Americans to

the list of minority groups covered by the ordinance. As part of this process, the Board and the

Human Rights Commission htwe-heard or reviewed testimony from 47 individuals (inchuiing

these individuffls interviewed in eennectien .....ith the ]'!tepffl'fitien &} the Masen Tillman Dispffrity Study)

concerning discrimination against Arab Americans and Native Americans. In addltlon-ss

discussed in greater detffil helow, the !!..Mason Tillman Associates study covering City contracting

in the years 1992 through 1995 found statistically significant evidence of discrimination

against Native Americans and Arab Americans in several categories of contracting. _That

study also closely reviewed testimonial evidence of discrimination against these groups.

In 1997 and 1998alene, this Board and the Human Rights Commission htwe held eight public

hearings at which testimony was given by 170 individuals concerning discrimination against

Minority and Women Business Enterprises, the transcripts of which-tll'lti, the written submittals

accompanying same, and other evidence that was before the Board are in file with the Clerk of

this Board in Board File No. 98-0612. herehy i11eerpemted hy ref~rence. h~ ffdditien, on Januffry 12,

1997, the Humffn Rights Cemmissien hired Mffsen Tillmffn AYsecifftes te ffssist in ce/'Ulucting ff

fflSp6fl9ty study fer the years 1992 1995, including an c~'fflumien o}hoth stfftisticffl ffnd testimenial

evidence ef discrirninfftien. tn JffnuRpY 1998, Masen Tillmffn i,ssoeiates preduced its study, which the

BORM hffs desery re~'icwed. [11 atltlitien, in FehruffpY sf!998, the stRfl sf the Human Rights

Cemmission WRS directed te expRnd the disparity study te cover the yeffrs 1996 1997. The StRjf of tl16

Hurnffn Rights Cemmissien has issued its repert en these years, which reveffls findings censistent ;vith

those efMffsen Tillmff/!, ffnd this BeffM hRS reviewed the report clese!?)'.

On January 4,1999 and June 30,1999, the Human Rights Commission issued reports

regarding discrimination in City contracting against Iranian Americans. That Those reports
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recounted testimony from HRC hearings regarding discrimination against Iranian American

contractors.

In addition, the Board considered and reviewed oral histories from many persons involved in

the bidding and compliance process taken in the summer of 1998. Many of the oral histories

have been preserved on videotape. These oral histories recount personal incidenrees of

discrimination as well as compliance difficulties. The oral histories were taken in this manner

because many of the individuals were fearful of retaliation and further discrimination if they

testified at a public forum. In fact, this fear caused some of the oral histories to be given in a

manner in which the identities of those testifying were not identified. _An index and a separate

synopsis of the oral histories are on file with the Clerk of this Board in File N00:. 98-0612. 99­

0266 and 99-1326.

The findings and evidence underlying the 1998ordinance and the subsequent amendments to that

ordinance have been reviewed and analyzed in the preparation oUhe current ordinance and are hereby

incorporated by reference into the legislative history o(this ordinance.

1n 2002 and 2003, this Board and the Human Rights Commission. held additional public hearings to

determine the extent to which the remedies provided by this Ordinance continue to be necessary. At

these hearim?s. 134 individuals and organizations testified about the discrimination minorities and

women continue to face in City contracting and in obtaining contracts in the Bay Area that are not

subject to affirmative action programs. Additionally. in 2002 and 2003. the Human Rights Commission

and this Board received written statements Btofindividuals describing the discrimination minorities

and women continue to experience in City contracting and in other contracting- in the Bay Area.

1n December 2001. the Human Rights Commission issued a report entitled "Violence in Our City:

Research and Recommendations to Empower Our Community" regarding increasing violence and

discrimination against African Americans in San Francisco.
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report found that the bombing ofthe World Trade Center and Pentagon on September 11,2001 have

led to a significant increase in San Francisco in discrimination and violence against those who are

perceived to have Middle Eastern ancestry.

Even with the remedial programs set forth in this Ordinance in place, the study shows statistically

minority owned businesses and women owned businesses in City prime contracting and subcontracting.

1nApril 2003, the Human Rights Commission conducted a disparity analysis ofthe utilization of

I[
II
II
II
I

IiIi 1n September 2002, the Human Rights Commission issued a report entitled "Blacklash, Violence,
i!u

1

2 II Human Rights Violations & Discrimination in San Francisco in the Wake ofSeptember 11,2001." The

3 II
n
iI

4 II

5 II
6 II

(I

71
8

9

10

11

12

significant underutilization ofminorities and women in most City contracting programs.

But as the Tenth Circuit Court ofAppeal recently recognized in upholding the Citv and County of

Denver's remedial contracting program in Concrete Works ofColorado, 1nc. v. Citv and County of

Denver (10th Cir. 2003) 321 F.3d 950, a public entity cannot reliably ascel1ain whether a remedial

13 race- and gender- conscious affirmative action contracting program that has been in place should be

14 continued based on a disparity analysis ofthe utilization of minority and women- owned businesses in

15

16

17

18

19

the public entity's contracting programs: That the remedial program in place has given some

I minorities and women contracting opportunities in certain limited industries provides little evidence of
II
'[ whether minorities and women would be given those opportunities in the absence otthe remedial

I program. 1nstead, the Tenth Circuit concluded that disparities in private markets in the region provide

a strong indicator ofthe extent to which minorities and women would be used in public entity's

20 contracting programs absent the remedial affirmative action program.

21 Accordingly, the Human Rights Commission retained the National Economic Research Associates

22 (NERA) - the same firm whose studies about discrimination in the Denver metropolitan area the Tenth

23

24

Circuit found to be so persuasive -- to conduct studies to assess the level ofdiscrimination against

minority and women owned businesses in the Bay Area private sector. NERA examined business

25 fom1ation and earnings rates, and NERA found significant disparities in the formation and earnings
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rates of minorities and women as compared to majority men. These disparities are especially

pronounced for African Americans and Latino Americans, NERA also examined the market for credit

and capital and found strong evidence ofdiscrimination against minorities, as well as evidence of

recent discrimination against women. Consistent with the Tenth Circuit's ruling, NERA concluded that

the evidence ofdiscrimination it found in Bay Area private markets is a valid substitute for evidence of

actual discrimination in City contracting programs,

In April 2003. the Human Rights Commission also retained Godbe Research to conduct a telephone

survey ofminority and women-owned businesses certified with the HRe. Twenty one percent oUhe 266

firms surveyed reported that since 1998, they have been declined Bay Area subcontracting work that

was not subject to affirmative action requirements by prime contractors who typically do award them

work on contracts that are subject to the remedial subcontracting requirements oUhis Ordinance. And

each ofthose firms that experienced such discrimination reported that it had been rejected as a

subcontractor by a prime contractor who gave it work on City contracts on average 13 times in the last

five years,

Additionally, the Board has reviewed studies undertaken by various public entities in the Bay Area, and

testimony, articles and studies prepared by academicians. All ofthese materials are incorporated by

reference into the legislative histoD' ofthis Ordinance. The collection and analysis of relevant

information is ongoing.

As a result of these hearings and review of these materials and the materials archived by the

Human Rights Commission and the relevant statistical and social science data, oral histories,

articles and studies, the Board makes the following findings:

,', The Betmlfintls that the tleeisien 1'/1akel'S in the City eentraeting J7fflcess the Cit)' tlepartment hcatM'

anti gelwml anti tleputy 1'/1anagers ha:'e been anti eelTtimw te be evelT,'helmilTgly CaueasialT 1'/1ales.

Data eel'ltf'iletl aeeertling te ll1a)'ei"tll {emf she',\, that:
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, Fr'81n 1980 1988, there W{Jl'6 68 w.4ite male department heads and geneml and deputy managers,

eonstituting 92 peFeent of the total, During the same peried, thei'6 were three male minority depal'tment

heads and geneml and deputy nUiluigel'S, eonstituting feul' pereent of the total, and three :vhite ,female

depEilwnent heads and geneml and deputy managers, constituting f-eurpereent ofthe total. There were

no female minol'ity depal'tment heads or managers tiul'ing this pedod,

Fl'Om 1988 te 1991, thel'e were 66 ',',hite male department heads and geneml and deputy managers,

eonstituting 89 pCFeent ofthe tetal. During the same period, thei'6 were five male minority department

heads and general and deputy managers, eonstituting se';en pel'eent eft.4e total, and three ,....hitefemale

depal'tment heads and genel'al and deputy managers, eonstituting four pereent of the total. There were

no female minol'ity depal'tment head;' or managers during this pel'iod,

, From 1992 to 1995, there were €iS white male department heads and gClwml and deputy managers,

eonstituting 8gpeFeent ofthe total, During the same perJcod, there were five ,"nalo minority department

heads and geneml and deputy managers, eonstituting se:'en peltent of the total, and thi'6e j','hite female

depal'tment head;' and geneml and deputy managers, constituting four percent ofthe tetal, Thel'6 ","'as

one female minority department head or manager, constituting ene percent of the tetal,

, ."'Fem 1996 te the present, thelt ',';ere 48 ',';hite Inale department heads and geneml and deputy

managers, eom;tituting €iS peFeeI'lt ofthe tetal, Dudng the same pedod, theFt! were! 4 male minority

departmem heads and geneml and deputy manageFS, eonstituting 19 pereent of the total, five white

female department heads and general and deputy managers, eonstitutingfourperecnt of the total, and

sewn female minority department heads or managers, eonstituting ! 0 peFeent ofthe total.

Based on these statistics and the evidence presented hy nunwl'Ous',';itnesses, the Board finds thElt many

City departments continue to opel'ate under an "old hoy netwo#£," dominated by Caucasian males, that

creates a harrier to the entry ofv,omen and minority owned husinesses and puts those firms at a

eompetiti:'e disadvantage in their efforts to seew'6 City eontraets,
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2, The Eaard finds that the race and gender cancious remedial T7ragfflms abttharized bv this Ordinance

cantinue ta be necessary w remedy discriminatian against minority and ;vamen awned businesses in

City /Hime eaHtracting and sbtbc8ntrecting,

1, 1nApril 2003, NERA conducted studies to assess the level ofdiscrimination against minority

and women-owned businesses in the Bay Area private sector. NERA examined business formation

rates, earnings rates, and disparities in the market for credit and capital.

• NERA reported significant disparities in the formation rates ofminoritv and women-

owned business as compared to businesses owned by Caucasian men. 1n particular, African-

Americans, Asian Americans, Latino Americans, and women have statistically significantly lower

business fonnation rates in the Bay Area than do comparable Caucasian men in the construction,

architectural and engineering, professional services, general services and goods and services

industries. These disparities are especially large in the construction industry, where, for example

business formation rates for A(rican Americans are approximately 12 percentage points lower than for

comparable Caucasian men. Further, NERA (ound that the disparities (or African Americans and

Latino Americans are especially pronounced and have increased in the recent six years over the prior

fourteen Years.

• NERA further reported significant disparities in the earnings o( self-employed minorities

and women compared to the earnings ofself-employed Caucasian men. The disparity in earnings

between self-employed A(rican Americans and self-employed Caucasians, (or example, has increased

dramatically from 1991-2001 over the prior 13 years, and is much greater than the disparity between

African American wage and salary workers and Caucasian wage and salary workers over the same

time period.

• NERA also reported discrimination against minorities and women in the credit markets

in all industries, which NERA concluded partially explains the large disparities found in minority and

women business fonnation rates. NERA reported that even when controlling for firm size, credit
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I
1 pistory and other valid credit worthiness factors, the loan applications ofminority-owned firms were

2 fubstantially more likely to be denied than the loan applications of Caucasian firms, For example, the
!

3 roan re 'a·tion rates or A rican American and Latino American inns are rou hi twice that 0

4 aucasian fimzs. NERA also found that minority firms are more likely not to apply tor loans because

5 the low loan a roval rate or such mns and that when minori businesses did receive loans the

6 ad to a hi her interest rates re ardles" 0 their credit worthiness or eo ra h , NERA urther
I

7 ~eported that credit market conditions are a far bigger concern for minority-owned finns than for
I

8 Caucasian-owned firms, and that a greater share o(minority-owned fim!s than Caucasian-owned firms
I

9 elieve that credit availabili

10 lrnonths. NERA also reported that discrimination in the market for credit has increased for minority

11

12

13

14

15

16

17

18

19

20

21
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25

!I'rouns durin" the 1990s and re-aooeared for women in the late 1990s.

Based on NERA's studies the testimony and all ofthe other evidence before the Board the Board finds

hat minoritv- and women-owned businesses continue to (ace svstemic race and eender discrimination
I
in tiublic and nrivate markets in the Bav Area.

•

? 1nAvril 2003 the City conducted a comprehensive disoaritv studv to eauee discrimination

agalnst women- and minority-owned businesses in the City's contractinu from 1998 to early 2003,

IUnder a fair and eauitable svstem of awardins: contracts the nronortion ofcontract dollars awarded to
I
Iminority- and women-owned business enterorises would be eaual to the nronortion ofwilline and able
I

u
Ihinority- and women-owned enterprises in the relevant market area. JG based on statistical testing,
'I

Irhere is a very low probability ofattributing to chance the existence ofa disparity between these

Ibronortions the Suvreme Court has stated that an inference ofdiscrimination can be made.

l), The Human Rif!hts Commission's 2003-studv thorouehlv and conclusivelv documented the fact

.hat - even with the City's remedial contractinf! vrof!rams in vlace - minority- and women- owned

business entervrises continue to receive a smaller share ofcertain tvnes of contracts for the nurchases

hf "oods and services bv the City than would be exnected based on the number ofable and available
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The Human Rights Commission's April 2003 study also documents that in the last five years, in

reports issued bv NERA and Godbe Associates. the testimonial evidence. the history ordiscrimination

certain limited industries. some minority groups and women have received City contract dollars close

the Board, the Board finds that these favorable minority utilization rates are attributable to the fact that

against minoritv and women contractors in City contracting programs and the other materials before

to or above the level that would be expected based on their availablitv. Based on the studies and

discrimination presented to the Board. that the disproportionately small share of City contracting and

women- and minority-owned businesses. This poor utilization cannot be attributed to chance. This

Board finds. based on these statistical studies. testimony and on all the other evidence ofpersistent

1

11

II

II
"1'1

I!
I'
'I

2 II
3 11

4 .'1' 1
subcontracting that goes to women-and minority-owned businesses in certain industries is due to

: I :;,,,;m;md;"" by 'h, c;!y """ d;''';m;,m;" ;, <h' p,;""=,M

7 11

II
8 I

9 1,1

10

I

identified in its prime contracting and subcontracting programs has not yet been eradicated. In13

12 the City has remedial contracting programs in place. and that the discrimination the Citv previously
II
I·

I
14 particular. the Board finds that if the City were to discontinue. at this time. the race- and gender-

refused subcontracting opportunities on contracts that are not subject to a race- or gender-conscious

remedial contracting programs. In fact, many minorities and women report that they are frequently

and women utilization rates in City contracting would plummet. Under those circumstances. the Board

low levels to which they fell in 1989 after the City discontinued its prior race- or gender-conscious

finds that minoritv and women utilization rates would likely return to the same judicially-recognized

conscious bid discount program or the subcontracting program authorized bv this Ordinance. minority

II,I
I

Ii19 II

I'I
I

17

20

18

16

15

21 affirmative action program by the same prime contractors that do hire them on contracts that are

22 subiect to a race- and gender conscious affirmative action program. And. many minority- and women-

23 owned businesses that have benefited from the City's remedial program and have since graduated from

24 the program, report that prime contractors who gave them subcontracts on contracts subiect to the

25

Supervisors Ma, Newsom, Dully, Maxwell and Sandoval
BOARD OF SUPERVISORS Page 11

5/14/03

k:\cbames\12da·g,doG



smtill sktil'C e-f City cml/Yticti,'",g tind subcentJ'tlcting that goes te )Vemen tina minerity 81 I 'l'Jed husinesses

5. The ,'/Msen TillmanHuman Rights Commission Study reviewed contracts entered into by

htlS stEited that tin infel'Cilce &jdiscrimilltitien ctin he mtide.

stEitistictil test. if there is ti '.'Cry lew l'rebahility thtit the disparity is rEte to chEince, the Supreme Court

hell'/een these pF8fiertiens, the prebtibility thtit tke disptirity is due Ie ckEinee is detcrmincd using ti

8'>med enterprises in tl1e relevtint mEirketElreti. If these prepertiells t/l'C not equtil, er ifti disptirity e3tists

eWlled husinesl> enterprises weuld be equEilte the pF8fiertien ejvvillillg Elnd tihle millerit)' tilld ',','omell

system ofElwtirding centfflets, the prepertion ejcelltfflct delitil'S til'/Elrdedte minerity Elnd wemell

:'tirieus greblJ7s fer the yetips 1998 thl'8ugh etirly 2QQ32 tl~reugh 1995. Under EIfair and equitEible

3. The HumEin Rights Cemmissien Studv MEisen Tillmtin Study ElnEll;,i'ed the City centfflcting dEitEi ffjr

is-due-te discrimintitiell by the City Elnd discrimilltitien in the privEite mEidiet.

City's subcontracting requirements before they graduated, refuse to give them subcontracts now that

ofthe other evidence ofpersistent discriminEition presented te the BeEiTTl, thEit the disprepertienEitely

utilii'ation cannet be tittributed te chtince. This BOEird filUM, bEiseden tl~ese stEitistical studies Elnd en Elll

bEiseden tl'lC number e:fable Elnd ElvElilEible ',','emen tmd minority o.,./nedbusinesses. This poor

smElliershtire ef centfflcts fer the purehEises Of' goods Elnd services by the City than ',';euld be C9Cpected

decmnented the Jfaet that wemen Elnd minority ewned business enterprises rominue te recei'.'e ti

HilmEin Rights Cemmissien stf1jfElnd cevering the years 19ge 1997, hElve th8l'8ughly Elnd cenclusi:'ely

3. The City has cenrEteted t,ve eempl'Chensi';e disparity studies to gEluge discriminatien ElgElinst

MEisen TilimEin /isseciates Elnd covering the years 1992 1995, Elnd EI second cOT~ductedby the City'S

thev are no longer certified under the MIWBE program.

wemen Elnd minerity ewned businesses in the City's centfflcting. Ihese two studies, ene cenducted by

1
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22

23 the City and County of San Francisco in a variety of areas and categories from 1998 through

24 early 2003, and determined the following:
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A For prime construction contracts, even with the race- and gender-conscious

bid/ratings discount program in place, African Americans, Arab Americans, Asian Americans and

women end ell mineRt}' gFeUpS still received fewer construction prime-contracting dollars than

would be expected given their availability, Amb Al'neric£l/Ts did net reccive eny centl'fwt dellars et

ell, The disparity was statistically significant for African Americans, Asian Americans and Arab

Americans,}n edditie", thel'f3 1"es statistically significent e,'ide"ce otdiscriminetien infEI'"er ef

Ctlucasia" men, _Although African Americans represent ]{J.244.49 percent of the available

construction firms, they received only 1,0144-percent of the construction contract dollars,

Although Arab Americans represent 0,14& percent of the available construction firms, they

received no construction contract dollars at all. _Although Asian Americans represent

~13.74 percent of the available construction firms, they received only 4,98,yj percent of the

construction contract dollars, Altheugh Latine Americens r819rese,"It 9.e7perf'8nt e/the ami!eble

censtruetien firms, they reeeived 5.28 pereent efthe eenstruetien eentract dellers. Altheugh NT/tive

i1merieans represent O.8pel'Cel1t efthe a)'aileNc censtruetionjirNls, they reeeived ne censtrlletien

e<Jntl'£let dellers at all. Although Ctlllcesien women represent 8.84&98 percent of the available

construction firms, they received only 8.23~ percent of the construction contract dollars.

Although Caucasian men represent 67.74~ percent of available construction firms, they

received 70.798&92- percent of the construction contract dollars. Although Latino American firms

received more construction contracts than expected based on their availability, the Board finds, based

on the studies, statistics, testimony and other evidence before it ofdiscrimination against Latino

Americans in City contracting and contracting in other Bay Area markets, that in the absence of the

bid/ratings discount program that the City has had in place, Latino Americans would receive well

below the level of prime City construction contracts that one would expect based on their availability.

B. For architecture and engineering prime contracts between 1992 end 19951998

and early 2003, even with the race- and gender-conscious bid/ratings discount program in place,
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I,

II
;1
I,

c.

3

1

9

5

2

ii African Americans, Arab Americans, Asian Americans, Iraniani\'£ttive Americans, Latino
ii
II Americans and Caucasian women received fewer contracts than would be expected given their

[III availability. Notwithstanding the bid/ratings discount program, mMore than 876(} percent of the
Ii

4 ::!I contracts in this area went to Caucasian male-owned businesses, even though those firms

iI[i represent less than 63 percent ofthe available architecture and engineering firms. The disparit~

6 II was statistically signifieant[ar against Arab Americans, Asian Americans, Iranian Americans, Latino

7 II Americans, Caucasian and women, and the particularly pronounced disparity in favor ofCaucasian

8 II men, were statistically significant.

I - For professional services prime contracts in the years 1992 19951998 through
;1

10 I earlv 2003, even with the race-conscious bid/ratings discount program in place, ,Vi'ican Americans,

Americans, who represent..Jls;z;! percent of the available professional services firms,

ser'pice del/aI'S. Asian·Americans, who represent 16.32 percent e/the available pr·e/essienal sen'iees

received 0.0095 percent of the professional services dollars. Latino Americans, who represent

1995 went Ie Caucasian male a',','nedbusinesses. Tfhe disparities were-,Hs statistically significant for

Caucasian men. African A.mericans, whe I'eprescnt 10.65 percent elthe a,'aiiabte pre/essiemll ser,'ice

percent of the available professional service firms, received only .08 n81W efthe professienal

Nati,'e Americans, and Caucasian ",mnen all received fewer contracts than expected based on

their availability, and. Mere than 7-8 percen.! &fthe prefessianal service cantl'ElCtsfar the years 1992

Arab Americans, /Isian A.mericans, Iranian Americans and Latino AmericansLatine/,merieans,

}inns, received 11.92 percent of the professional services contract dollars. Iranian LatiFle

finns, reeeived enly 5.08 pereent e/#ie eentract dellal'S. Arab Americans, who represent 11+.M

II those groups. Caucasian ',,,,emen. In adtlitien, there is a statistically significant disparity in faver ef

I
I[
Ii
1

I
I
'I
I

11

12

13

14
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16

17

18

19

20

21

22

23

24

25

.79 percent Ofthe professional services firms, received .22 percent ofthe professional service dollars.

Caucasian wemen, who represent 2!. 75 percent of the aWxilable prejessienal ser,'ices .firms, received

3.22 percent ef the pre-fessienal senices del/aI's. On the ether hand, Caucasian men, ;vha represent

Supervisors Ma, Newsom, Dufty, Maxwell and Sandovai
BOARD OF SUPERVISORS Page 14

5/14/03
k:\cbarnes\12da-9.doc



service contracts that one would expect based on their availability.

Do"-_For purchases of goods and services prime contracts for 1998~ through early

Americans, Asian Americans and women in City contracting and contracting in other Bay Area

2003---1-9fB, allminerities, even with the race- and gender conscious bid/ratings discount in place,

based on the studies, statistics, testimony and other evidence before it ofdiscrimination against African

markets, that in the absence of the bid/ratings discount program that the City has had in place, African

number of professional service contracts one would expect based on their availabilitv, the Board finds,

sen'ices dellttr And, although African Americans, Asian Americans and women received more than the

Americans, Asian Americans and women would receive well below the level ofprime City professional

Asian Americans, Iranian Americans and women received fewer contract dollars than expected.

II,I
Ii
Ii
Ii
I:
, 40.7perceHt efthe tt~'ailttbleprefessieHttl servicesfir11'IS, recei~'cd 78.83 pereeHt eItlie prefessioHttlIi

II
.1
iI

1,I

III,
'II
il
II

I
I

I!
II,

2

6

1

5

3

4

7

8

9

10

11

received only 1.84 percent of the goods and services contract dollars. Similarly, although Iranian

Americans represent .22 percent of the available goods and services firms, those firms received only

1\ Although Asian Americans represent 4.15 percent o{the available goods and services firms, those firms12

13

14

dispttrity is statisticttlly significant far each ethnic group except IVtttive ,A.mericttns.

Bay Area markets, that in the absence o{the bid/ratings discount program that the City has had in

finds, based on the studies, statistics, testimony and other evidence before it ofdiscrimination against

place, African Americans, Arab Americans and Latino American firms would receive well below the

level of prime City goods and services contracts that one would expect based on their availabiliJL+he

than the number of good and services contracts one would expect based on their availability, the Board

African Americans, Arab Americans and Latino Americans in City contracting and contracting in other

i dollars. Although African Americans, Arab Americans and Latino Americans received slightly more

Ii
II
:1
II
Ii

I

I

available goods and services firms. women received only 4.60 o{the goods and services contract

.17 percent of the goods and services contract dollars. Although women represent 6.22 percent of the

25

24

18
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20
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,"er eel1stntetiel1 cel1traet dellars hele)\' $500,000 fer the years 1992 1995, mil1erities al1d

females reeeivedf~'/,'er eel1tmet dellars thom expeeted, givel1 their a:'ailahilil)', The fil1dil1g y,'as

statistieall)' sigl1ifieant fer Afriean Amerieans, I,rah Americans, Idian Amerieal1S and I'lative

,,"merieans, Caucasian mel1 reeeived a statistieall)' signifieal1t greater numher ejeeHtract dellars thal1

expected.

I'DI' arehiteeture and el1gil1eering centraet dellars heleH' $5QO,OOQ/er the years 1992 1995,

minerities and wemen l'Cceivedfewer cemmct dellars thal1 expeeted, gi:'el1 their availahility. The

findings are statistieally significant .fer Latine Amerieans al1d Caueasian .females, Caucasian men

l'Ceeiveda statistieally significant greater numher efeentrtICt dellars than expeeted.

Far smaN pm/essianal serviee eentl'tICt dellars hele:\' $500,QOO fer the years 1992 1995, all

Il~inerities omdfemale Caucasians reeeived statistically significantly fewer et the centraet dellars than

teXpected. Caueasian males re£'Cived statisticall)' signifiea,~tly grca,teT cel1tmet dollars than expected,

, F'orpul'Chases efgeeds and sbtf!f!lies eentmcts heleH' $500,OQO fer the years 1992 1995, all minerities

alld female Caucasians receivedfe:~'er eontraet dellars than weuld be expeeted based en their

availability, Thefigures ,<,,'ere statistieally sign&fieant fer all gl'EJUpS exeept Iv-ative I,mericans.

E, For general services prime contracts tor 1998 through early 2003, even with the race-

and gender conscious bid/ratings discount in place, African Americans, Arab Americans, Asian

Americans and Iranian Americans received fewer contract dollars than expected based on their

availability, Although Af'rican Americans represent 1,28 percent o[the available general services

firms, those firms received only ,64 percent o[the general services contract dollars, Similarly,

although Arab Americans represent .04 percent o[the available general services firms, those firms

received only ,01 percent ofthe general services contract dollars, Although Asian Americans represent

2.60 percent of'the available general service firms, they received only 1.11 percent of'the general

services contract dollars, Although Iranian Americans represent .09 percent oUhe general services

contract dollars, they received 0.00 percent oUhe general services contract dollars. The disparities
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against African Americans and Iranian Americans are statistically significant. Although Latino

Americans and women received somewhat more than the number of general services contracts one

would expect based on their availability, the Board finds, based on the studies, statistics, testimony and

other evidence before it ofdiscrimination against Latino Americans and women in City contracting and

contracting in other Bay Area markets, that in the absence of the bid/ratings discount program that the

City has had in place, Latino Americans and women would receive well below the level of prime City

general services contracts that one would expect based on their availability.

F. For telecommunications prime contracts entered into between 1998 and early 2003,

even with the race- and gender-conscious bid/ratings discounts in place, African Americans, Asian

Americans, Iranian Americans and women received fewer contract dollars than expected based on

their availability. Although African Americans represent 2.26 percent oUhe telecommunications firms,

they received only. 19 percent oUhe telecommunications contract dollars. Although Asian Americans

represent 13.53 percent oUhe telecommunications firms, they received only 2.93 percent ofthe

telecommunications contract dollars. Although Iranian Americans represent .75 percent oUhe

telecommunications firms, they received .01 percent ofthe telecommunications contract dollars.

Although women represent 14.29 percent of the telecommunications firms, they received only 12.86

percent oftke telecommunication contract dollars. Even with the bid/ratings discount program in

place, although Caucasian men represent 70.68 percent oUhe available telecommunications finns, they

received 77.56 percent ofthe telecommunication contract dollars. The disparities against African

Americans, Asian Americans and Iranian Americans are statistically significant. Although Latino

Americans received more than the number of telecommunication contracts one would expect based on

their availability, the Board finds, based on the studies, statistics, testimony and other evidence before

it ofdiscrimination against Latino Americans in City contracting and contracting in other Bav Area

markets, that in the absence oUhe bidlratings discount program that the City has had in place, Latino
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Americans would receive well below the level ofprime City telecommunication contracts that one

would expect based on their availability.

G. For City construction subcontracts entered into between 1998 and early 2003, even with

the race-conscious subcontracting program in place. Arab Americans and Asian Americans still

received fewer construction subcontracts than expected based on their availability. Although Arab

Americans represent .14 percent ofthe available construction firms, they received only .05 percent of

the construction subcontract dollars. Although Asian Americans represent 13.74 percent oCthe

construction firms, they received only 12.99 percent oUhe construction subcontract dollars. Although

African Americans, Latino Americans and women received more than the number of construction

subcontracts one would expect based on their availability, the Board finds, based on the studies,

statistics, testimony and other evidence before it of discrimination against African Americans, Latino

Americans and women in City contracting and contracting in other Bay Area markets, that in the

absence ofthe subcontracting program that the City has had in place. African Americans, Latino

Americans and women would receive well below the level of City construction subcontracts that one

would expect based on their availability.

H. For City architectural and engineering subcontracts entered into between 1998 and

early 2003, even with the race- and gender-conscious subcontracting program in place. Atrican

Americans, Arab Americans, Latino Americans and women received fewer architectural and

engineering subcontracts than expected based on their availability. Although African Americans

represent 4.67 percent of the available architectural and engineering firms, they received only 4.48

percent of the architectural and engineering subcontract dollars. Although Arab Americans represent

.98 percent ofthe architectural and enqineering firms, they received only .40 percent of the

architectural and engineering subcontract dollars. Although Latino Americans represent 4.18 of the

available architectural and engineering firms, they received only 2.51 percent oUhe architectural and

engineering subcontract dollars. Although women represent 12.53 percent of the available
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Americans, Iranian Americans and women. received fewer telecommunications subcontracts than

on the studies, statistics, testimony and other evidence before it ofdiscrimination against African

other Bay Area markets. that in the absence ofthe subcontracting program that the City has had in

Americans, Asian Americans and women would receive well below the level of City professional
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expected based on their availability, Iranian Americans received no telecommunications subcontracts

even with the race- and gender-conscious subcontracting program in place, African Americans, Asian

J. For City telecommunications subcontracts entered into between 1998 and early 2003,

services subcontracts that one would expect based on their availability.

markets. that in the absence ofthe subcontracting program that the City has had in place. African

services firms. they received only .46 wecent ofthe professional services subcontract dollars.

professional service subcontracts one would expect based on their availability, the Board finds, based

1. For City professional services subcontracts entered into between 1998 and early 2003,

even with the race-conscious and gender-conscious subcontracting program in place, Arab Americans.

and engineering subcontracts that one would expect based on their availability.

expected based on their availabilitv. Arab Americans and Iranian Americans received no professional

services subcontracts at all. Although Latino Americans represent. 79 percent ofthe professional

architectural and engineering firms. they received only 9.29 percent ofthe architectural and

Americans, Asian Americans and women in City contracting and contracting in other Bay Area

Iranian Americans and Latino Americans received fewer professional services subcontracts than

more than the number ofarchitectural and engineering subcontracts one would expect based on their

Although African Americans, Asian Americans and women received more than the number of

place, Asian Americans and Iranian Americans would receive well below the level of City architectural

availability, the Board finds. based on the studies, statistics, testimony and other evidence before it of

discrimination against Asian Americans and Iranian Americans in City contracting and contracting in

engineering subcontract dollars. Although Asian Americans and Iranian Americans received slightly
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1

,

i at all. Although Asian Americans represent 13.82 percent ofthe available telecommunications firms,

2 they received only .83 percent ofthe telecommunications subcontract dollars. Although women

3 represent 13.82 percent ofthe telecommunications finns, they received only 8.84 percent ofthe

dollars. The disparity is statistically significant for Asian Americans. And. even with the

telecommunications subcontracts that one would expect based on their availability.

Although Latino Americans received somewhat more than the number of telecommunication

subcontracting program in place, although Caucasian men represent less than 70 percent ofthe

subcontracts one would expect based on their availability, the Board finds, based on the studies,

statistics, testimony and other evidence before it ofdiscrimination against Latino Americans in City

contracting and contracting in other Bay Area markets, that in the absence ot'the bid/ratings discount

program that the City has had in place, Latino Americans would receive well below the level of City

telecommunications firms, they received more than 86 percent ofthe telecommunications subcontracts.

telecommunications finns, they received only 2.22 percent ofthe telecommunications subcontract

i telecommunications subcontract dollars. Although African Americans represent 2.44 percent of the
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14
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15 6.

16 indiviudals at public hearings about discrimination against minority and women-owned businesses,

including fh'e Aji-ictln Americtlus, seven Asitln Americm,s, three Ltltine ,",meFietlns, feur l>ffitive

,',merietlRS, eight ,",me AmcrietlRs, tlRd eight Ct!!tCtlsitin wemen. The l'CJ3eFt tllse revie:l'ed :vritteR

testime/'Y efdisaiminfitien tlnd testimenyfi'8m public hearing8. Additionally, in 2003, Godbe

the MTlsen Tillmtln study tllse 1"Cviewed testimenitll e:'itlenee ejdisaimimuien frem 35 individutlls

and received written statements documenting such discrimination. In (ukJi:ien te sttltistietll analysis,

,I
IiII

II
II
il21

17

18

19

20

22 Research conducted a telephone survey ofHRC-certified MBEs and WBEs.

23 Based on this evidence, and the findings and evidence supporting the 1984, 1989 and 1998 Ordinances,

24 and amendments to those ordinances, the Board finds that The 1"Cpert found, eased en this testimenial

25 C'..itlenee, that minorities and women continuously face racial prejudice in both the public and
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and women report that project managers in many City departments continue to operate under an "old

Minorities and women also report ofdiscrimination in the award ofCity prime contracts. Minorities

firms. \\'emen interviewed in the study reperted sexual harassment. _Women: and minority-owned

Minority- and women-owned businesses also reported being discriminated against by prime

contractors, by, for example, being given inadequate lead time to bid on projects, being paid

late after a bid award, being listed on a bid without permission, and having the scope of their

secure City prime contracts.

and minority-owned businesses and puts those finns at a competitive disadvantage in their efforts to

boy network" in awarding City prime contracts. This practice creates a barrier to the entry ofwomen-

businesses also are often subjected to increased and higher standards of review of their work

than Caucasian, male- owned firms. Minorities and women also reported difficulties and

discrimination in obtaining financing and credit for their firms, difficulty obtaining bonding and

insurance, and other forms of business institutional discrimination.

private sector markets in San Francisco. The prejudice against minorities takes the form of

stereotyping, prejudging, discomfort in working with minorities, an absence of opportunities to

prove one's skill and ability, exclusion, networking difficulties, and racial slurs. Women also

face prejudging and stereotyping. Women are often made to feel that they are not qualified to

be running a company and that they are innately incapable of certain tasks. Women also

sometimes face questions as to whether they are really running their firms. Women- and

minority-owned firms also face overt hostility from majority-male firms, reporting harassment,

intimidation, and undue pressure during the course of doing business with majority- male

21
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work reduced or canceled after the bid award. Minority- and women-owned businesses report that

the only reason they are able to get work from many prime City contractors is because the City

requires prime contractors to provide minorities and women with opportunities to compete (or City

subcontracs. In particular, many minorities and women report that they are frequently refused
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1 subcontracting opportunities on contracts that are not subject to a race- or gender-conscious

2 affirmative action program by the same prime contractors that do hire them on contracts that are

3 subject to a race- and gender conscious affirmative action program. And, manv minority- and women-

oitlence tlvtliltlble for the yetlrs 1996 1997 to detcI9nine if the evidence del110nstffltes that the

subcontracting requirements before they graduated. refuse to give them subcontracts now.

program. report that prime contractors who gave them subcontracts on contracts subject to the City's

The report tllso docwncnls nUlnel'Blts specific insltlnces o/discrimintltion tlgtlinst minority tlnd ,,'omen

Finallv, minorities and women report at'

4

5

7

11

owned businesses that succeeded because oUhe City's remedial program and graduated (rom the

I
I6 I,

I
8 II

Ii
9 II owned businesses tlnd hostility in the industry toward the M/WBE program.

10 il 7. ~ In Februtlry 1998, the Humtln Rights Commission ilistruetcd its steff to p<r:iew sttltistictll
,I '-'---'

12 discrimination itlont6fied in the M£tsol1 Tillman study is still present. The NRC study detnmil1ed that the

13

14

discrimiliation identified in the M-ason Tillman study WtlS still present in 1996 and 1997, in that women

tmd minority owned business enterprises cOlitinlted to bc used at mtes substantially belove what weuHi

15
I

16 II
17 '

I

~: II
I

be expected btlsed Oli the tlvtliltlbility of such firms. 1R tlddition, thc NRC repert /'C"'ie)ved extensi-;e

other evidenee, ineluding testimonitll evidenee, tlbout the presenee ofdiserimintltion in the City tlnd

C01/Rty'S t:el1tl'tlctingprocesses. The In February 1998. the Human Rights Commission issued HRC..Q

report that /'Cpo}'t tllso documents hostility and active resistance to the W/MBE program by

various City departments and agencies. The HRC report also found the following

enterprises as subcontractors but never using the listed minority- and women-owned

subcontracting firms, (2) the use of additional nonminority, male subcontractors never listed

20

21

22

I discriminatory practices at work in City contracting: (1) listing minority- and women-owned

il
I

23

24

25

on the relevant HRC forms, and (3) the creation of fraudulent joint ventures involving minority­

or women-owned and majority, men-owned firms. In particular, the HRC's investigation found

that in at least four out of 86 contracts involving joint ventures, the minority- or women-owned
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firms listed in the joint venture did not perform any work on the project. A report issued by the

HRC in May 2003 reveals that these discriminatory practices continue, and that the HRC has

encountered the following additional discriminatory practices in City contracting: (l) attempts bv City

personnel to improperly influence contract selection panels to ensure that MBEslWBEs do not obtain

City prime contracts; (2) attempts by City personnel to blame MBEslWBEs unjustifiably for project

delays; (3) the imposition ofunnecessary minimum requirements on City contracts that act as a barrier

to MBEslWBEs; (4) the failure by City departments to submit draft requests for proposals to HRC with

sufficient time to pennit the HRC to ensure that adequate MBEIWBE subcontracting goals have been

set; (5) attempts by City departments to circumvent the requirements ofthis ordinance by extending or

modifying existing contracts rather than putting new contracts out to bid; (6) the failure by City

11 departments to comply with the prompt payment provisions ofthis ordinance which ensure that

12 MBEslWBEs do not snffer unnecessary financial hardships; and (7) resistance bv Citv prime

13

14

contractors to provide the City with required subcontractor payment infonnation, making it difficult for

the City to ensure that MBEIWBE subcontractors receive prompt payment for their work on City

15 contracts,

apprepriate I'£porting of information perteinilig to suhcontmctors to determine if there is compliance

encountered persistent difficulties in securing in/ermation l'Cgarding comj9liaHce at the suhcentracting

level. Fer this l'Cason, this ordinance includes adtlitienal enfarcement measures to assul'CfitU-fEt(]

slightly less than $4,QQQ,QQQferfisCliI year 1997/98. These deficiencies havc JHo~'ed espccial/;y

dej9aFtments, The annualhudgetfer ,the NRC has ranged/rom $5QQ,QQQ far fiscal year 1983/84 to

ineffective enlarcement aIthe lWUEEj9regram by the NRC due to l'Csisfflnce }fflm ather City

pfflhlematic %'ith I'£sjgect to iF11]9lementing the 12D ordinance as to suhcontractors, The City has

21

19

16 &c_The 1996 97 Disparity Study j91'£j9ared by the NRC also includes evidence conceming historically

17 I
18 I

,I
II
Ii
[I

II

II
22

23

20

24 at the subcontracting level.

25
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1 The City htls tllse faund thtlt ene methed used te ciFeumvent the intent tlnd pUFf!ese ef this el'dintllwe is

2 the chtlnge el'der pl'8cess. Te tlSSUI'C the clul1lge el'der pl'ecess is net uO'ed tlS tl toel te circumvent this

3 erdinance, departments tlnd contmcters seeking te suhmit contrtlct tlmendments, medificatiens,

4 supplerllents, 131' change erlJers shtlll he required to 1"1'1""13 eelltim/ed cempliliFlec veith the erdintlnce.

5 7. Thc 1996 97 tli,\'fJtll'ity study f'l'Cf'tlredby the NRC tllse ineludes the tmnseript ef tl f'uh/it' healing

race- and gender conscious remedial programs authorized by this Ordinance continue to be necessary

City centmcting.

6 held en Mxll'Ch 30, 1998 tlt which 44 individuals testified tlheut their 0xperiences efdisaimintltien in

\

8 ,I ",8~.__&.- Based on the studies, reports, testimony and other evidence before it.-the Board finds that the

9 I[

7

10 to remedy discrimination against minority- and women-owned businesses in City prime contracting and

11 subcontracting. The Board finds that thesc twe disf'arity studics demOilStl'61te that the City and

12 County of San Francisco is actively discriminating against women and minority groups in its

13 contracting, and is passively participating in discrimination in the private sector. This Board

14 finds that the evidence before it se studies establishes that the City's current contracting practices

15 are in violation of federal law and that, as a result, this ordinance continues to be required-is

16 1111'C'lUil'Cd by federal law to bring the City into compliance with federal civil rights law§: in its

il17 contracting practices.

18 I 9. 90: In addition.; te the disp<wity studies underttlken hy the Cit)' tlnd Gel/nt)' ef8an Frtlncisce,

19 the Board has reviewed numerous studies by San Francisco-based agencies. These studies,

20 although narrower in scope than San Francisco's study, support the findings efthe !f!!!!tLtlio'fJarity

21 studies undertaken hy the City to assess discrimination against women and minorities in City

22 contracting:

23 •

24 its contracting in various categories. The study found "substantial evidence of statistically

25 significant disparities between utilization and availability of minority and women contractors."
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For prime contracts over $15,000 in value, the study found statistically significant evidence of

discrimination against African Americans, Latino Americans, and other minorities, in the

number of contracts willing and able firms owned by these groups were able to obtain. For

prime contracts under $15,000 in total value, the study found statistically significant evidence

of discrimination against Asian Americans, Latino Americans, minorities in general, and

women, in the number of contracts willing and able firms owned by members of these groups

were able to obtain. For subcontracts, the study found statistically significant evidence of

discrimination in the number of subcontracts that African American, Asian American, Latino

American, and minority firms in general were able to obtain. In a review of contracts under its

Earthquake program, the study found statistically significant evidence of discrimination against

Asian Americans, minorities in general, and women in the number of contracts businesses

owned by members of these groups were able to obtain. In construction- related professional

services, the study found statistically significant evidence of discrimination against African

Americans, Asian Americans, minorities in general and women. In printing and publishing

contracts, the study found statistically significant discrimination against African Americans,

Asian Americans, Latino Americans, minorities in general, and women. The study also

reviewed testimonial evidence of discrimination that supported its findings of discrimination.

. In November 1992, the San Francisco Redevelopment Agency ("SFRA") issued a study of its

use of minority- and women-owned business enterprises. The comprehensive study found

that women- owned business enterprises received none of the publicly funded prime contract

dollars and only 24 percent of the privately funded contract dollars SFRA would have

expected given their availability. The study found from a survey of private construction

contractors that minority- and women-owned businesses received none of the prime contracts

and only 2.32 percent of the subcontract dollars. The study also surveyed 95 local minority­

and women-owned construction firms, out of which 75 percent reported that prime contractors
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11

12

13

14

15

who use their firms on public contracts with W/MBE requirements never use their firms on

private contracts.

• In May 1993, the Regional Transit Association of the San Francisco Bay Area

issued a report entitled "The Utilization of Minority and Women-Owned Business Enterprises

by Member Agencies of the Regional Transit Association," The study found significant

underutilization of minority- and women-owned enterprises in those jurisdictions in the Bay

Area without programs designed to increase minority and women participation. The study also

found that for each transit agency, including San Francisco's Municipal Railway, "M/WBEs

were used less than we would expect given their availability." The study also examined

anecdotal evidence of discrimination from 502 minority- and women-owned enterprises in the

Bay Area.

l.~ Mareh 1992, the H-us'lall Rightli Gemmissien issued a study entitled "MlJE/lVBE Progress Repen

fer FY 1990 1991" that decuments seme impl'8VCRTCnt ever earlier years in the tetal nURiher &,£ City

centraets awarded te minerity and't'emen evmed enterprises, hut that feund that (1) "departments

must de mere te increase the eentl'ttets they award te MEISs/WEEIi, " (2) that there liheulel he mere

]en 1995, the Human Rights Gemmissien issued a pmgress repel't en the M/WEE Program ee:'ering

, 1n July 199&, the Human Rights Gemmisliicn pFej9areda budget ceR1j7arilicn graphing the a17l'lb/al

budget of the NRC against that efether City departmeRts. T71at cempariseR iii centained iR Tab 10 ef

the evidence, prepared te suppert this erliinance and cel,tained in the files e,ftltis Eeard,

the years 1994 95. The Fejgert sUfJjgerts the finding cfa centinuedneed/or an M/WEE Ordinance,

Ordinanee issued by the Human Rights Cemmissien, :\'hieh ineZudeli summaries eltestiRieny frem &4

indi:'idualli, supperts the Eeard's finliing that there iiian engeing need fer a M/WEE Ordinance.

menitering and en-{9l'CCment e,fthe erdinance h)' the NRC, and (4) there needed te he greater eductitien

&fCity centract persennel to eemhat discrirl1inatien, The 1992 !}ullliet Repert en the AlEE/WEE

24

21

22

25

19

20

eZesely'/acused eutreach by City departments te MellE/WHEs, (3) that there needed te he greater

I
17 '

I
18 Ii

II

1\

II
I[
I,
il
i,
i,

16

23
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1

2

!n July 1998, centract cempliance affieer althe Human Rights Cammissian issued a report an the

laher ferce used in City eantraeted "'erk tetaling $790,000,000 pursuant te the San Franeisee

3

4 i

: II

7 !I
8 Ii
9 II

:1
10 I

I

1Tlternational /\irp0l1 Master Plan Expansion Pregram. The rcperl illustrates Ihe seo'ere

unrierrepresentEltien a/we711en, minorities, Elnd SEln Fl'tmeiseo residents on h'1e Elirpon expElnsion

prejeet.

On May 13, 1993, the Human Rights Commission issued a l'Cf'ert on #10 Trueking 1Tldustry Elnd

minority Elnd women owned enterprises. The report sUfJfJorts Ihe inelusion a/trueking sen'iees in #10

current ertlinElnee.

In December 2001, the Human Rights Commission issued a reportln .'<ehrUEll)' 1993, the HttlHEln Rights

Commission issued a repert entitled "Violence in Our City: Research and Recommendations to

11 Empower Our Community," which addresses the increase in violence against African Americans that

12 began in 2000, and discrimination against African Americans in San Francisco. The Unfinished

13

14

15

16

17

/\genoo: The Eeonmnie StEllus a/AlrieEln !,merieElns in SEln FrElneiseo 1994 }990." This report alse

supports the finding of the Board that an ordinance encouraging minority Elnd'i,'omen owned

enterprise participation in City contracting is necessary, and Ellso gives impOl1Elnt historieal

inc/ermation ceneenqing ;.friean Ameri8Elns in San Franeisee to remedy race discrimination aRainst

African American-owned firms in San Francisco.

•
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women-owned vendors in the Bay Area identified from various directories, questionnaires on

The study examined Contra Costa's own contracts, data about subcontractors collected from

prime contractors, data on Contra Costa's payments to vendors, data on 7,993 minority- and

purchasing practices by Contra Costa officials and census data, testimony Contra Costa

.j.{)~A number of broad disparity studies undertaken by State and other local governments

and agencies also support the findings of discrimination in San Francisco's studies. including:

I comprehensive study of the use of women- and minority-owned businesses by that county.
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solicited in public hearings in Alameda and San Francisco, and Bay Area wide mail surveys of

540 women- and minority-owned businesses. The study found that minorities received a

smaller share of Contra Costa County contracts than would be expected given their

availability. The study also examined the private sector for construction in San Francisco,

Oakland, and San Jose and found that minority- and women-owned businesses received a

smaller share of prime and subcontracts than would be expected given their availability. The

study also found strong evidence of discrimination against women and minority firms in Contra

Costa's professional services contracting and commodity purchases.

• -In 1996, the City of Oakland and the Oakland Redevelopment Agencv issued a study of

the utilization ofminorities and women in their contracting programs. The study revealed that even

after having programs aimed at increasing contracting opportunities for minority and women-owned

businesses, those businesses still get (ewer contracts than one would expect based on their availability.

The study revealed that a culture o(discrimination among prime contractors, lending institutions, and

other businesses prevented minority- and women-owned businesses from competing tor public

contracting opportunities in Oakland. For instance, even though the majority o(ready and willing

construction contractors in Oakland were African American-owned, Caucasian male contractors

received more than twice the contract dollars from 1991-1994 as African American contractors. And

although nearly 68 percent orall ready and willing contractors were minority- and women-owned

businesses, Caucasian-male owned finns received more than 55 percent ofthe contract dollars during

this period. Even those minorities who achieved statistical parity in contract availability during the

study period suffered from discrimination. Anecdotal evidence gathered tor the study revealed that

prime contractors oVen refuse to allow the minoritv- and women-owned businesses to perform

subcontracting work after the contract has been awarded. Women contractors reported that they must

ask male co-workers to present their ideas to prime contractors, since otherwise their ideas are

ignored.
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• In 1994, the City ofRichmond, California commissioned a study to determine whether

its race- and gender- conscious remedial contracting programs continued to be necessary, The study

revealed great disparities between Caucasian male-owned firms, and minority and women-owned

businesses, For instance, although Caucasian men represented only 49 percent of the available

contracting tim/s, 85 percent ofall contract dollars went to those firms, The disparity was even greater

in Richmond's professional services contracts, where Caucasian firms received 95 percent ofthe

contract dollars even though such firms represent only 15 percent ofthe available firms, The study

further revealed that although minority- and women-owned firms represented between 32 and 71

percent of the available finns depending on the particular industry (construction, professional services,

engineering, and procurement), minority and women-owned businesses never received more than 14.8

percent ofthe contract dollars in any industrv. And testimonial evidence revealed that Richmond's

MEEIWEE ordinance had done little to address the underlying causes ofdiscrimination. Minorities

and women were consistently faced with obstacles not placed before Caucasian male contractors,

based solely on their race and gender. In fact, based on their experience, some MEEs and WEEs gave

up trying to contract with Richmond in the future.

• In 1995 the California Senate Office of Research issued a report entitled "The

Status of Affirmative Action in California." The report explained, in part, that "[c]ities and

counties have affirmative action programs as a matter of public policy, as a requirement for

contracting with the State, or because they receive federal money that requires attention to

nondiscrimination hiring." The report concluded that despite past affirmative action efforts,

"salaries remain disparate among racial and ethnic groups and between men and women."

• In April 1996, the California Senate Office of Research issued a report entitled

"Exploring the Glass Ceiling and Salary Disparities in California State Government." The

report examined the salary levels of 164,000 state civil service employees and compared
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compensation according to gender, race and ethnicity. The study found that women of equal

educational attainment earn only $.74 for every dollar earned by their male counterparts.

J-J-,11. Based on the testimony. studies and reports contained in Board File Nos. 98-0612. 99-0266 and

99-1326. and the evidence before the Board in support ofthis Ordinance, the Board finds that Arab and

lrananian Americans continue to suffer discrimination in the City's procurement process. In fact,

discrimination against Arab Americans and Iranian Americans has increased dramaticallv. Based on

testimony presented at public hearings before the Human Rights Commission and this Board between

2001 and 2003, and the Human Rights Commission Report issued in September 2002, the Board finds

that since September 11,2001, there has been a sharp increase in threats, harassment, violence, and

discrimination against indiviudals perceived as having Middle Eastern origins in both the private

sector in San Francisco as well as in the City's procurement processes. As a direct result o(this

systemic discrimination, Arab American and Iranian American-owned businesses have been prevented

from obtaining City prime contracting and subcontracting.

This EeaFtlfilUis that f,Fae Al1leFicans ;vhe seek prime ami sueeentmeting eppel'tunities have eeen

underutilized in the tH',aFd ej'sueh celltFaets e)' City depaFtmmts, and that such underutilizatiell is

attrieutaele to discrimillatien ee#t ill the private seeter and in the Cil)''s pF8euFementpFaetices. This

EeaFdjinds, based en the histerieal recoFti et tliscriminatien against Ame f,meFieans, the eUFFent

dispdril)' analysis, and the testimenial evidenee given at puelie hcaFings, that theFe is ample evidencc

et disaiminalien Ie sUf3f3ert the addition &tf,me AmeFicans te the AWE pF8gFam and te justify

Femedial meaSUFes en their eehalf. The evidence sUf3f3eFting this finding includes:

The fintlings in the M,asen Tillman Asseeiates 1992 1995 study that f,rae Ayneriean eusiness

enteFJHises eentinue to ee used at l'tites less thdn '.Veuld ee expeeted given their dmildbilil)'. The study

faund the disPdFil)' te ee statistimlly signijiednt fer purehdses efgeetls and serviees prime eentFaets,

feF eonstructien eentFacts werth less than $500,000, fOFpF8fessienal sereiees contFaets weFth less than

$500,000, andj'orpul'chtlses ofgeetis and supplies eontracts 11'eFth less than $500,000.
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Testimenial evidence cencerning discriminatien against /ll'ah Amel'ican ewnedjil'ms in the fern! Eff

testimell)' fronl eight Amh Alnericans intel"vie"'ced as paFt ef the Masen Tillman disparity study, ene

I,mh I,mencan husiness ewner whe testbfied at the January 29, 1997 puhlic hearing hefore the Human

Rights Cemmissien, ene Amh /.merican husiness representative 1':lie testified he/are the Beard ef

Supel";isers' Health, Family and Environment Cemmittee en April 24, 1997, and from 14 Amh

Americans whe testified at a puhlie heal'ing hefore the Human Rights Cmnmissien en April 29, 1997.

The histerical e,en'iew &fthe I,mh /,merican CXjgel'ienee in San FFaneisce eentainetl in the M·ason

Tillman study.

12.1-2. in 1989, based on the significant evidence before it, t+his Board finds-found that Native

Americans who se-el€-sought prime and subcontracting opportunities have JM.en.-received fewer

such contracts than expected based on their availabilityunderutilized in the £t~>,a}'Ii a/such eontl'flcts hy

City tiepaFtments, and that such underutilization is-was attributable to discrimination both in the

private sector and in the City's procurement practices. This Boartljinds,B-hased on the

historical record of discrimination against Native Americans, the CUl'1'6'nt dispal'ity analysis, and

the testimonial evidence given at public hearings, that there the Board found that there was ts

compellingffTnfJle evidence of discrimination to support the addition of Native Americans to the

MBE program and to justify remedial measures on their behalf. The HRC's 2003 disparity studv

reveals that there are no longer any San Francisco-based businesses in any industry that are owned by

Native Americans and available to perform City prime contracts or subcontracts. Based on the

significant evidence before it, the Board finds that the pervasive discrimination and hostility against

Native Americans in the Bay Area and in the City's procurement processes has resulted in the recent

disappearance ofavailable San Francisco-based Native American-owned contractors. The Board

further finds that this discrimination against Native Americans will prevent Native Americans from re-

establishing businesses in San Francisco without the bid/ratings discount program and subcontracting
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program set forth in this Ordinance. For that reason, the Board finds it necessary to continue to extend

its remedial contracting program to businesses owned by Native Americans.

The evidenee sUJ9Pening this finding includes:

Thefindings in the Aifflsen Tillman I,sseciates 1992 1995 study that Native ,A,1'I1erican husine8s

enterprises centinue te he used at rate8 less than H'euld he expected given their aYailahility. The study

feund the disparity Ie he statistically significant far cen8tructien centl'Gtcts ',','enh less than $500,000 far

the years 1992 1995, andprejessienal services centracts helew $50(),000.

Testi1'l1enial e:'idence cencerning discriminalien against Natiye Americans in thc/erm &fthe te8timeny

efji:'e N'flti"e Americans at a puhlic hearing in January 199(), the testimeny e,ffour Native /,merican

inten'iewecs in the ,',ifflsen Tillman study, and the testimen?) &fnine Native AmericaHs flt a puhlic

meeting hC'fere the Human Rights Cemmissien en f,iffly 7, 1997, aHdthe testimel'1)' o/a representative ef

12 IV'fltive ll.mericaHs at the klay g, 1997 heariHgofthe Eeard ej8upeF:isers Health, Ptunilyand

13 Envirenment Cemmittee.

14 The historical even'iew ef the N'flth'e American experienee in 8an .'4ttncisce contained in the ,',ifflsen

15 Tillman study.

16 13. This Boardfintis that Iranian Americans )Vhe seek prime and suhcentPGtcting &J7jgeNunities ha:'e

17 heen unde."lltililffl in the ttHwrd sjsuch eentreets hy City Depttrtments ttnd that such undeFutililtttien is

18 ttttrihutahle te discriminatien heth ill #1e pFiw'ite secter and in the City's precurement pPGtctices. This

e:'idence given at puhlic hettrings, that theN' is ample evidence ejdiserimintttieH te suppert the

II Beal'tlfintis, hased en the recerd ('!fdiscriminatien agttinst lraniaH Americttns and the testimenial

I

19

20

21 atkiitien e,{1rttnian/,mericans te the ,',fBE p1'8gPGtm and Ie justify I'emedittl measures en their hehalf

22 The el'idence suppel'fing this finding includes:

23 , TestimeHial evidence cencerning discri1'l1inatien against 1-1'Gtnian ,A,merican ewnedfirms.

24 The histerical e','enie',v &fthe Irttnian ,',merican experience in 8an ,'4ttncisce attached as exhihits 10

25 the January 4, 1999 and June 30, 1999 Human Rights Cemmissien Repem contained in Beard Pile
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· That testimeny receunted se1'effll expel'iences ef!'1'fl11iE/17 Alnericans who were eeing

censidered fer suecentfflcting with prime City centfflcters. When the prime eentl'6cters lcamed-tlw

the !ffllii611 /lIneriC61i eontmcters ".;ere liet certif~ed MBEs, the prime celitmeters had lie further

iliterest in centinuing celitl'£!Cting with the !mnia;~ A1'/~erican contracters even the ugh they ".jere fully

qualified te de thee worle.

6 I • Thefindiligs indicate that !mnian American firms have eeen :'irtually excluded from City centmcting.

IJtheugh the a'/ailaeility ef!mniali ,A,mel'iC6n centl'6ctors is 4.2%, their utilizatien mte en City prime

eon/raeling Jt'6!S .00% efthe total sellars al parded during C6lenoor Ye£lr 19% 97.

14. The Beard further finds that altheugh !rEl11ian I,mericans al'e net I,me AmeriaJITs and have cultuml

differences from Arae Americans, Iranian I,meriealis nevertheless Sb(ffer from the same or similar

discriminatien as ,',rae Americans in City celitmcting. The Beardfinds that this similarity in

discrimination eccul'S eecause these ""he diseriminate against !fanian iimel'icans and Ame A:uericans

in City centmcting de not distiliguish these greups as separate. The Beard thus finds it liecessary te

14

15

greu19 !fflliian I,merieans with Amb Americans ferpurpeses 81' remedying the discrimiHEltieli these twe

I greups suffsr iii City celitraeting pregl'6l1ls.

14. M,-The Board has considered a substantial body of evidence in enacting the

ordinance. The findings set forth herein represent certain salient portions derived from the

evidence and hearings. These findings, however, are intended to be representative and

13.4·~,_The Board has also reviewed and considered several volumes of collected social

science materials concerning discrimination against women and minorities in the Bay Area

and in public contracting in California. These social science materials strongly support, and

are consistent with, the findings in the statistical and testimonial evidence that discrimination

exists against women and minorities in the City's contracting and in the private market for

similar contracts.
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nonexhaustive of the evidence and reasons supporting the enactment herein. The Board will

consider relevant evidence that continues to be collected.

15. 4+.-ln enacting this ordinance, the Board considered and relied on (a) the fact that a

substantial percentage of City agencies receive federal funds, a vast portion of which is

expended in City contracts, (b) the federal requirements for eradication of discrimination,

including the evidence supporting those requirements, and (c) all applicable constitutional

standards including those that apply to federally funded projects.

16. J&.-This Board finds that the testimony of minority and women business owners who

seek to enter into contracts with the City or are doing business with the City, as presented to

this Board and the Human Rights Commission, offer clear and persuasive evidence of

discrimination to such an extent that the disparity of contract dollars awarded to minority- and

women-owned enterprises can only be explained by discrimination. The statistical evidence,

oral and written histories, and social science evidence reviewed by this Board also support this

finding. Accordingly, this Board adopts this ordinance to remedy the specifically identified City

contracting practices and conditions in the Community and industries that cause the exclusion

or reduction of contracting opportunities for minority- and women-owned businesses in City

prime and subcontracting programs.

17. -1-9. Based on a comparative review of the use of minority- and women-owned

businesses in the public and private sectors in the City, oral and written histories and additional

evidence, this Board finds that there is a substantial reduction in the use of minority- and

women-owned firms in private sector contracting in the absence of MBEIWBE requirements

such as those found in this ordinance. In the private sector, substantial evidence

demonstrates that minority- and women-owned businesses are seldom or never used by

prime contractors for projects that do not have MBEIWBE goal requirements. Therefore, this

Board finds that if this ordinance were not enacted and the MBEIWBE goal requirements
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1 eliminated, the discrimination against and nonutilization of minority- and women-owned

subcontracting opportunities in City contracting continue to labor under a competitive

contracts.

2 I businesses now existing in the private sector would occur immediately in the awarding of City

3 !1

4 I, =-1,",8.~_;w.... This Board further finds that local businesses that seek prime contracting and

5 II

6 disadvantage with businesses from other areas because of the higher administrative costs of

7 Ii doing business in the City (e.g., higher taxes, higher rents, higher wages and benefits for

8 ,I labor, higher insurance rates, etc.).

'\9 \, 19. ;5.b-This Board finds that public interest is served by encouraging economically
'I

10 Ii disadvantaged businesses to locate and to remain in San Francisco through the provision of

11 I bid discounts to such San Francisco businesses in the award of City contracts and by

12 requiring prime contractors to use good faith efforts to use such businesses as subcontractors

13 when there are subcontracting opportunities available on City contracts.

14 20. ~Additionally, this Board finds that policies and programs that enhance the
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treatment to certain individuals and/or groups.

failure to use such a bid discount would result in discrimination against or preferential

which these businesses compete.

because the growth and development of such businesses will have a significant positive

impact on the economic health of San Francisco by, among other things, the creation of local

, opportunities and entrepreneurial skills of local businesses will best serve the public interest

~~ II

18 jobs and increased tax revenue.

19 II ",21,-,.__.~The Board finds that affording a five percent bid discount for economically

20 I disadvantaged local businesses bidding on City contracts reduces the disadvantages under

I
22 II ",22",.__;l4,-The bid discount mechanism in this ordinance is used to assure equality in the

23 i treatment of opportunities to any bidder for City contracts. This Board further finds that the
I

24 I,

25 II

II
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SEC. 12D.A.3. DECLARATION OF POLICY.

It is the policy of the City and County of San Francisco to ensure full and equitable

opportunities for minority business enterprises, woman business enterprises, and local

business enterprises to participate as prime contractors in providing goods and services to the

City. This program is intended to correct identified discriminatory practices inherent in the

City's procurement process and in the award of prime contracts to MBEIWBEs. Another goal

of this ordinance is to offset some of the economic disadvantages local businesses continue

to face that are not shared by nonlocal businesses.

The City will continue to rely on the relationship between the percentages of MBEslWBEs in

the relevant sector of the San Francisco business community and their respective shares of

City contract dollars as a measure of the effectiveness of this ordinance in remedying the

effects of the aforementioned discrimination.

The City is continuing to use a discount for local business in the award of City contracts in

order to encourage businesses to locate and to remain in San Francisco and thereby enhance

employment opportunities for persons living in San Francisco. The cost of locating and doing

business in San Francisco continues to be as much as 15 percent and greater than the cost of

doing business in the surrounding communities. Providing a five-percent bid discount for local

businesses bidding on City contracts reduces the disadvantages under which City-located

businesses labor when competing for City contracts. For that reason, affording them a five­

percent bid discount makes good sense. In effect, the bid discount assists these businesses

in contributing to the economic health of the City. The five-percent bid discount does not

unduly hamper nonlocal businesses in the contracting process, and parallels the discounts

awarded in many other local jurisdictions.
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San Franeisee.

SEC. 12D.A.5. DEFINITIONS.

SEC. 12D.A.4. SCOPE.

work project.
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"Architect/Engineering Contracts" shall mean an agreement for architects. engineers. and other

"Awam Bfa contract" eceul'S when a eentraet is certified by the Centrella ejthe City and Ceunty of

outside temporary professional design. consultant or construction management services for a public

"Back contracting" shall mean any agreement or other arrangement between a prime

contractor and its subcontractor that requires the prime contractor to perform or to secure the

performance of the subcontract in such a fashion and/or under such terms and conditions that

the prime contractor enjoys the financial benefits of the subcontract. Such agreements or

other arrangements include, but are not limited to, situations in which either a prime contractor

or subcontractor agrees that any term, condition or obligation imposed upon the subcontractor

by the subcontract shall be performed by or be the responsibility of the prime contractor.

"Best efforts" when required of contract awarding authority shall mean reasonable efforts to

include minorities, MBEs, women, or WBEs in City contracting.

The race- and gender-conscious bid discounts of this ordinance shall be afforded only to

economically disadvantaged minority- and women-owned businesses in all specifically

enumerated categories of City contracts for the procurement of goods and services subject to

exemptions hereinafter specifically enumerated. The local business bid discount shall be

afforded to all economically disadvantaged local businesses in the award of all City contracts

for the procurement of goods and services subject to exceptions hereinafter specifically

enumerated in Section 12D.A.15.
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"Bid" shall mean and include a quotation, proposal, solicitation or offer by a bidder or

contractor to perform or provide labor, materials, equipment, supplies or services to the City

and County of San Francisco for a price.

"Bidder" shall mean any business that submits a quotation, bid or proposal to provide labor,

materials, equipment, supplies or services to the City and County of San Francisco.

"City" shall mean the City and County of San Francisco.

"Commercially useful function" shall mean that the business is directly responsible for

providing the materials, equipment, supplies or services to the City as required by the

solicitation or request for quotes, bids or proposals. MBEs, WBEs or LBEs that engage in the

business of providing brokerage, referral or temporary employment services shall not be

deemed to perform a "commercially useful function" unless the brokerage, referral or

temporary employment services are those required and sought by the City. When the City

requires and seeks specialty products made to order for the City or otherwise seeks products which, by

industry practice. are not regularly stocked in warehouse inventory but instead are purchased directly

from the manufacturer. the value of the "commercially useful function" provided by a supplier or

distributor shall be valued at no more than five percent o(the cost o(the product. When the City

requires and seeks products which are. by industry practice, stocked in warehouse inventory and are in

fact. regularly stocked by the listed supplier or distributor. the value ofthe "commercially useful

.function" provided by the supplier or distributor shall not exceed sixty percent ofthe cost ofthe

product. [(the listed supplier or distributor does not regularly stock the required product. the value of

the "commercially useful function" provided by the supplier or distributor shall be valued at no more

than five percent o(the cost o(the product

"Commission" shall mean the Human Rights Commission of the City and County of San

Francisco.
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1 "Commodity" shall mean products, including materials, equipment and supplies, purchased by the

business on property owned or leased by the City,

"contract" shall include an agreement between the City and a person or nonprofit entity to

procure labor, materials, equipment, supplies or services to, for or on behalf of the City, A

perform construction-related services or fund the performance of such services. A "contract"

"Contract" shall mean and include any agreement between the City and a person to provide or

3 "Concession" shall mean any privilege conferred by the City on a person to engage in
i[

4 Ii
II

5 II
6 ,I

I
I

7 I

II
8 II
9 does not include: (1) awards made by the City with federal/State grant or City general fund

a project or program and the recipient of the grant award uses the grant monies to provide

10 /'I18nies funds to a nonprofit entity where the City offers assistance, guidance, or supervision on
Ii

11

12 services to the community; (2) sales transactions where the City sells its personal or real

13 property; (3) a loan transaction where the City is acting as a debtor or a creditor; (4) lease,

14 franchise, or concession agreements; (5) agreements to use City real property; (6) gifts of

15 materials, equipment, supplies or services to the City; or (7) agreements with a pubic agency

16 except as provided in Section 12D.A9 12D.A.9(E).

17 "Contract awarding authority" shall mean the City officer, department, commission, employee

receiving funds from the City to perform or fund the performance of such services.

with a person or nonprofit entity to perform or fund the performance of construction-related

services, the term "contract awarding authority" shall mean the person or nonprofit entity20

21

18 or board authorized to enter into contracts on behalf of the City. In the case of an agreement
I,

19 !I

I

22 "Contractor" shall mean any person(s), firm, partnership, corporation, or combination thereof,

23 who submits a bid or proposal to perform, performs any part of, agrees with a person to

24 provide services relating to and/or enters into a contract with department heads and officers or

25 contract awarding authorities empowered by law to enter into contracts on the part of the City
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for public works or improvements to be performed, or for goods or services or supplies to be

purchased at the expense of the City or to be paid out of monies deposited in the treasury or

out of trust monies under the control of or collected by the City.

"Control" of a business shall refer to the possession of the legal authority and power to

manage business assets, good will and daily operations of the business, and the active and

continuous exercise of such authority and power in determining the policies and directing the

operations of the business.

"Director" shall mean the Director of the Human Rights Commission of San Francisco.

"Discount" shall mean an upward or downward f}fioo adjustment, according to the context, that

is made for the purpose of remedying, in the case of MBEs and WBEs, identified

discrimination, and, in the case of LBEs, the competitive disadvantage caused by the higher

administrative costs of doing business in the City.

"Economically disadvantaged business" shall mean a business whose average gross annual

receipts in the three fiscal years immediately preceding its application for certification as a

MBE, WBE or LBE do not exceed the following limits: (1) public works/ construction­

$14,000,000; specialty construction contractors - $5,000,0007.000,000; (2) goods/ materials/

equipment and general services suppliers -$5,000,0007.000,000; (3) professional services and

architect/engineering - $2,000,0002,500,000; (4) trucking - $3,500,000; and (5)

telecommunications - $5,000,000. Any business under common ownership, in whole or in part, with

any other businesses} shall be considered an "economically disadvantaged business" only if the

aggregate gross annual receipts ofall o(the businesses under such common ownership do not exceed

the limits specified in this section. All businesses owned bv married spouses or domestic partners shall

be considered under common ownership unless the businesses are in unrelated industries and no

community property or other jointly owned assets were used to establish or are used to operated either

business.

Supervisors Ma, Newsom, Dully, Maxwell and Sandovai
BOARD OF SUPERVISORS Page 40

5/14/03



7 II
8 II

9 I
10

11

12

13

14

15

16

17

,\
18 Ii
19

20

21

22

23

24

25

"Equipment ami supplies eentMet" shall mean a termpurehase agreement, eentr£let ertier, purchase

ertier and wry ether agreement fer the purch£lse eltMnspert£ltien equipment, ef!ice supplies, dat£l

preeessing £lnd effiee equipment, hespital £lnd medical equipment £lnd supplies, feed, rcsfflW'£lnts,

huilding supplies, /ire/s£lfet:; equipment £lnd supplies, elethincg, miseell£lneeus £lnd eleetric£ll equipment

£lnd supplies. The tenn "equipment £lnd supplies centl'£let" sh£lllnet include centMets far/uels,

luhricants £lnd iIIumin£Ints.

"Franchise" shall mean and include the right or privilege conferred by grant from the City, or

any contracting agency thereof, and vested in and authorizing a person to conduct such

business or engage in such activity as is specified in the grant. A "franchise" shall not include

an agreement to perform construction-related services.

"General services contract" shall mean a purch£lse £lgreement, centract erder, purchase ertier £lnd

£lny ether £lgreementjor the pfflcurement ofan agreement for those services that are not professional

services. Examples of "General Services" include: janitorial, security guard, pest control, parkinr: lot

management and landscaping services eqlliprneHt £lnd eemputer mainten£lnce, miscellanceus, printing

and gr£lphies seriiees.

"Good-faith efforts" when required of a contract awarding authority or department shall mean

the actions undertaken by a department to obtain MBE or WBE participation in a contract as

prime contractors, and shall include the following efforts: (1) encouraging MBE/WBEs to

attend prebid meetings scheduled by a department or the Commission to inform potential

contractors of contracting opportunities; (2) advertising in general circulation media, trade

association publications and minority/woman business focused media and posting the

contactinr: opportunity on the Office of Contract Administration's website pursuant to Section

12.D.A9(A)6.;(3) notifying MBE/WBEs that are available to perform the work contemplated in a

contract and soliciting their interest in the contract; (4) dividing the contract work into

economically feasible units to facilitate MBE/WBE participation in the contract; (5) pursuing
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solicitations of interest by contacting MBE/WBEs to determine whether these businesses are

interested in participating on the contract; (6) providing MBE/WBEs with adequate information

about the plan, specifications and requirements of the contract; (7) where applicable,

negotiating with MBE/WBEs in good faith and demonstrating that MBE/WBEs were not

rejected as unqualified without sound reasons based on a thorough investigation of their

capabilities; and (8) using the services of available community and contractors' groups, local,

State or federal minority and woman business assistance offices that provide assistance in

the recruitment of MBE/WBEs for public sector contracts.

"Good-faith efforts" when required of a prime public wodUikonstmction f.i1Lcontractor Of'

professionEiI sen'ices ]91't3:'ider shall mean the steps undertaken to comply with the goals and

requirements imposed by the City for participation by MBE/WBEs as subcontractors, and shall

include the following:

(1) Attending any presolicitation or prebid meetings scheduled by the City to inform all bidders

of MBE/WBE program requirements for the project for which the contract will be awarded;

(2) Identifying and selecting specific items of the project for which the contract will be awarded

to be performed by MBE/WBEs to provide an opportunity for participation by those

enterprises;

(3) Advertising for MBEs or WBEs that are interested in participating in the project, not less

than 10 calendar days before the date the bids can first be submitted, in one or more daily or

weekly newspapers, trade association publications, minority or trade-oriented publications,

trade journals, or other media, specified by the City. This paragraph applies only if the City

gave public notice of the project not less than 15 calendar days prior to the date the bids can

first be submitted;

(4) Providing, not less than 10 calendar days prior to the date on which bids can first be

submitted, written notice of his or her interest in bidding on the contract to the number of
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MBEs or WBEs required to be notified by the project specifications. The City shall make

available to the bidder not less than 15 calendar days prior to the date the bids are opened a

list or a source of lists of enterprises that are certified by the Director as MBE/WBEs;

(5) Following up initial solicitations of interest by contacting potential MBE/WBE

subcontractors to determine with certainty whether those enterprises were interested in

performing specific items of the project;

(6) Providing interested MBE/WBEs with information about the plans, specifications, and

requirements for the selected subcontracting or material supply work;

(7) Requesting assistance from minority and women community organizations; minority and

women contractor or professional groups; local, State or federal minority and women business

assistance offices; or other organizations that provide assistance in the recruitment and

placement of minority or women business enterprises, if any are available;

(8) Negotiating in good faith with interested MBEs or WBEs, and not unjustifiably rejecting as

unsatisfactory bids or proposals prepared by any MBEs or WBEs, as determined by the City;

(9) Where applicable, advising and making efforts to assist interested MBE/WBEs in obtaining

bonds, lines of credit, or insurance required by the City or contractor;

(10) Making efforts to obtain MBE/WBE participation that the City could reasonably expect

would produce a level of participation sufficient to meet the City's goals and requirements.

"Human Rights Commission (HRC)" shall mean the Human Rights Commission of San

Francisco, hereinafter referred to as the "Commission."

"Joint venture" shall mean an association of two or more businesses acting as a contractor

and performing or providing services on a contract, in which each joint venture partner

combines property, capital, efforts, skill, and/or knowledge and each joint venture partner shares

in the ownership. control, management responsibilities, risks and profits of the joint venture in

proportion to its claimed level of participation .
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"Lease" shall mean and include an agreement by which the City or any contracting agency

thereof, grants to a person the temporary possession and use of property for consideration.

"Local business" or "Local business enterprise (LBE)" shall mean an economically

disadvantaged business that is an independent and continuing business for profit, performs a

commercially useful function and is a firm that:

(1) Has fixed offices or distribution points located within the geographical boundaries of the

City where a commercially useful function is performed. Businesses that supply commodities must

continuously maintain warehouses stocked with inventory within the geographical boundaries ot'the

City. Truckers must park their registered vehicles and trailers within the geographical boundaries ot'

the City. Post office box numbers or residential addresses shall not suffice to establish status

as a "Local Business";

(2) Is listed in the Permits and License Tax Paid File with a San Francisco business street

address; and

(3) Possesses a current Business Tax Registration Certificate at the time of the application for

Ordinance.

application for certification as a local business; and

(5) Is certified as an LBE pursuant to Section 12D.A.6(B)(1).

considered a "local business" or "local business enterprise (LBE) " within the meaning o[this

(4) Has been located and doing business in the City for at least six months preceding its

"Lower-tier subcontracting" shall mean any agreement or other arrangement between a sub-

No business that is owned in part or in whole by a full time City employee or City officer shall be

15 'certification as a local business;
II

16 I

17
1

18 I,
I

~: II
II

21 I

22 II

23 contractor and a prime eel'ltffleter that requires the prime eentraeter te person as defined herein

24 where it is agreed that said person shall perform any term, condition or obligation imposed by the

25 subcontract upon the subcontractor.
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"Minority," "minorities," or "minority person" shall mean members of one or more of the

following ethnic groups:

African Americans: (defined as persons whose ancestry is from any oUhe Black racial groups ofAfrica

or the Caribbean);

Arab Americans: (defined as persons whose ancestry is from an Arabic speaking country that is a

current or former member of the League ofArab States i;

Asian Americans (defined as persons with Chinese, Japanese, Korean Kereen», Pacific

[sZflndel'S Islander, Sflmoflns Samoan, FiZifJinos Filipino, Asian !1'!tZiflns Indian, and Southeast

fLsiflns Asian ancestry);

.•AfricanAl1'lCl'=icans;

Iranian Americans (defined as persons whose ancestry is from the country oUran);

.Latino Americans (defined as persons with M(}xieflnS Mexican, Puerto Ricflns Rican, G'blhflns

Cuban, Central American or South AmCl'icflnS American ancestry origins. Persons with European

Spanish ancestry are not included as Latino Americans.);

ILrflh Americflns (defined flS flU individuflZs whose flncestry is .from fln Amhic speaking country thflt is

fl memher ofthe Leflgue efAmh Sffites flS ',veil flS flll indivithlaZs whose fl/'tcestr)' is from fl countT)'

homering fln Amhic speflking country thflt is fl memher ofthe LCflgue efAme States and who are

regarded as hflving flneestl')'.from fln ILI'flh speflking eountry thflt is a memher of the Leflgue efAJ'Elh

Sffites); and

Native Americans (defined as any person whose ancestry is from any ofthe original peoples ofNorth

America, and who maintains cultural identification through tribal affiliation or communitv recognition.

"Minority business enterprise (MBE)" shall mean an economically disadvantaged local

business that is an independent and continuing business for profit, performs a commercially

useful function, is owned and controlled by one or more minority persons residing in the

United States or its territories and is certified as an MBE pursuant to Section 12D.A.6(B).
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"Miscella:,wous pl'Cfessional services" shall mean all pr-efessional sep/iees swept legal, aFchiteet/

engineer, computer systems, management consulting ami meaical sereices.

"Office" or "offices" shall mean a fixed and established place where work is performed of a

clerical, administrative, professional or production nature directly pertinent to the business

being certified. A temporary location or movable property or one that was established to

oversee a project such as a construction project office does not qualify as an "office" under

the ordinance. Work space provided in exchange (or services (in lieu o(monetary rent) does not

8 i constitute an "office." The office is not required to be the headquarters for the business but it

9 must be capable o(providing all the services to operate the business for which LEE certification is

ownership interest.

sought.

ownership percentage. PromissOlY notes are not sufficient to constitute capital contributions.

(4) Contribute expertise relevant to the business' essential functions at least equivalent to the
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For an individual seeking MBE or WBE certification, ownership shall be measured as though

the applicant's ownership were not subject to the community property interest of a spouse, if

both spouses certify that (a) only the woman or minority spouse participates in the

management of the business and the nonparticipating spouse relinquishes control over

his/her community property interest in the subject business or (b) both spouses have bona

fide management and control of the business.

"Owned," for purposes of determining whether a business is a MBE or WBE shall mean that

minorities or women, as the context requires:

(1) Possess an ownership interest of at least 51 percent of the business;

(2) Possess incidents of ownership, such as an interest in profit and loss, equal to at least the

required ownership interest percentage; and

(3) Contribute capital, equipment ana expeFtise to the business equal to at least the required
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"Participation commitment" shall mean the targeted level of MBE/WBE subcontractor

participation that each prime public ""'eFl:skenstructien £ill!..contractor erprefessienal ser:ice

pre:'ider has designated in its bid.

"Participation goals" shall mean the targeted levels of City-wide MBE/WBE participation in City

prime contracts that reflect the relevant share of MBEs or WBEs in a given industry or

profession referred to as "percent availability" in the utilization indices contained on file with

the Clerk of this Board in File No. 98-0612.

"Percent availability" shall mean the relevant share of MBEs or WBEs in a given industry or

profession.

"Person" includes one or more individuals, partnerships, associations, organizations, trade or

professional associations, corporations, cooperatives, legal representatives, trustees, trustees

in bankruptcy, receivers, or any group of persons, including any official, agent or employee of

the City.

14

15

"Professional services contract" shall mean an agreement for services which require extended

analysis, the exercise ofdiscretion and independent judgment in their performance, and/or the

16 I application ofan advanced, specialized !Vpe ofknowledge, expertise, or training customarily acquired

17 either bv a prolonged course ofstudy or equivalent experience in the field. £"xamples ofprofessional

20

19

21

22

23

24

25

considered protessional services contracts for the purpose ofthis Ordinance, theprecul'ement fYflegal,

architect/engineer, eemputer systems, Humagement censulting, medieal ser:iees and miscellaneeus

such as software developers and financial and other consultants. except that services ofarchitects,

services for a public work project shall be considered architect/engineering contracts and shall not be

engineers, and other outside temporary professional design, consultant or construction management

service providers include licensed professionals such as accountants, and non-licensed professionals

prefessienal ser:iees.

18 I
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Ii
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I
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"Public works/construction contract" shall mean an agreement for the erection, construction,

renovation, alteration, improvement, demolition, excavation, installation, or repair of any public

building, structure, infrastructure, bridge, road, street, park, dam, tunnel, utility or similar public

facility performed by or for the City and County of San Francisco, the cost of which is to be

paid wholly or partially out of moneys deposited in the treasury of the City and County.

"Set aside" when referring to a oontraot or projeot shall mean a proourement or oontraot a'Nard

prooess where competition for a contract or projeot is limited to MBEs, 'NBEs and/or joint

ventures 'Nith MBE/VVBEs.

"Services" shall mean Professional Services and General Services.

"Subcontractor" shall mean any business providing goods or services to a contractor for profit,

if such goods or services are procured or used in fulfillment of the contractor's obligations

arising from a contract with the City.

"Subcontractor participation goals" shall mean the targeted level of MBE/WBE subcontractor

participation designated by the Director for prime puhlie w8rks/eenstl'blctien and prefessienal

ser.'ices filLcontracts.

"Woman business enterprise (WBE)" shall mean an economically disadvantaged local

business that is an independent and continuing business for profit, performs a commercially

useful function, is owned and controlled by one or more women residing in the United States

or its territories and is certified as a WBE pursuant to Section 12D.A.6(B).

"Wemaw/minerity man husiness enterprise (l1\\'.1BE) " shall mean an ecenemically disad'.'antaged lecal

husiness that meets the deftnitien 8:1heth an ,HeBE and WBE, except that the e'i.'nership interest and

cel'ltrel by H'8HUm aleNc and miNeritics alei'lC is less than 51 percent efthe husiness, hut fer which the

agg."Cgate mvnership iliterest alid celitrel by wemeli alid milierities equals er exceeds 51 percent ef the

husiness. f, iiIBE/WBE shall qualify and he dee/'Iled by a department, either as an ,',{BE 81' WBE, hut net

heth. Any r-eference in the eJodiliance Ie ,'deBE 81' WBE includes a IWMBE.
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SEC. 12D.A.6. POWERS AND DUTIES OF THE COMMISSION AND THE DIRECTOR.

Section 12D.A.9(A)(7);

3. When necessary, subpoena persons and records, books and documents for a proceeding

II

II
II

1 L
I'

'I2 II
:1

3 ii

4 I
5 ,I

Ii
6 II

7 'I
!

8 II
9[

10

11

12

(A) In addition to the duties and powers given to the Human Rights Commission elsewhere,

the Commission shall:

1. Collect, analyze and periodically report to this Board relevant data that will assist this Board

in determining whether (a) the scope of this ordinance in terms of race- or gender-conscious

remedies shall be expanded to include new contract areas or minority groups and (b) whether

the scope of this ordinance should be limited because the City has met its obligation to adopt

and to implement necessary measures to remedy both its active discrimination and its passive

perpetuation of private discrimination);

2. Levy the same sanctions that a contracting awarding authority may levy as specified in

recommend to this Board that the ordinance's remedial measures should not be applied to an

no longer suffer from a discrimination-induced competitive disadvantage in the applicable

industry or profession because MBEIWBE participation in City prime contracts has reached

out this ordinance. Among other things, the rules and regulations shall provide for

administrative procedures that will allow a business to prove and the Commission to

parity with MBEIWBE participation in the relevant business community and that MBEIWBEs

4. Adopt rules and regulations establishing standards and procedures for effectively carrying

conducted to further the purposes of this ordinance;

19

21

13 of the Commission or an investigation by the Director or an audit pursuant to Section 12D.A.6(E)

14 I

15 II

16 I[
17

I
!

18

20

22 industry or profession. The regulations shall also provide a mechanism for contractors to seek

23 a determination by the Director that a MBE or WBE may not be granted a race- or gender-

24 conscious bid discount where it is demonstrated that the MBE's or WBE's bid price is not

25 attributable to the effects of past discrimination;
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5. Issue forms for the Controller or contract awarding departments to collect information from

contractors as prescribed by this ordinance;

6. Hear appeals chaliengingJil the Director's disqualification of a bidder or Contractor as

specified in Section 12D.!,. 16(c) 12D.A.16(b), (jjJ challenging the Director's denial of an

application for or revocation of the certification of a business as an MBE, WBE, or LBE, as

specified in Section 12D.A.6(B)(2), or (iii) challenging the Director's denial of a request to

waive or to reduce subcontractor participation goals as specified in Section 12D.A.17(H);

7. By regulation require contract awarding authorities, departments and the Controller to

provide to the Director such information as will be necessary to enable the Director to keep a

database from which discrimination can be identified, to report to the Mayor and the Board of

Supervisors at the end of each fiscal year on the progress each City department has made

towards the achievement of MBE and WBE participation goals and to perform his/her other

duties. The database is a public record available to the public as provided by state and local

law;

8. Adopt rules and regulations as deemed necessan' by the Director to ensure that the joint venture

bid/ratings discount is applied only to joint ventures where the MBE. WBE or LBE has sufficient skill,

experience. and financial capacitv to perform the portion ofthe work identified for the MBE, WBE or

9. Consistent with the provisions of the ordinance make such other rules and regulations as

are necessary to guide its implementation.

(B) In addition to the duties and powers given to the Director elsewhere, the Director shall

have the following duties and powers:

1. Through appropriately promulgated procedures, the Director shall certify businesses as

bona fide MBEsIWBEs/LBEs. These procedures shall provide that any business seeking

certification as an LBE shall meet the definition of an LBE and possess or establish all of the
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following: (1) business cards for the San Francisco office; (2) business stationery for the San

Francisco office; (3) a written agreement for occupancy of a San Francisco office including

documentation o(payment of monetary rent (receipts and copies o(cancelled checks); (4) a listing of

the business in an appropriate business buyers guide such as a telephone yellow pages

listing San Francisco based businesses; (5) a San Francisco office in which business is

transacted that is appropriately equipped for the type of business for which the enterprise

seeks certification as an LBE; (6) a conspicuously displayed business sign at the San

Francisco business premises except where the business operates out of a residence; and (7)

licenses issued to the business owner appropriate for the type of business for which the

enterprise seeks certitication.;

2. Except where the Director cannot certify a business because the business has not been

established in San Francisco for the requisite six months, whenever the Director denies an

application for or revokes the certification of a business as a MBE, WBE, LBE because the

business is not eligible to be certified as a bona fide MBE, WBE, LBE, the Director shall, within

three working days of his/her decision, notify the aggrieved business in writing of the basis for

revocation or denial of certification and the date on which the business will be eligible to

reapply for certification. The notice shall be transmitted to the business via certified mail or via

facsimile. The Director shall require a business to wait at least six months but not more than

two years after the denial or revocation before reapplying to the Director for certification as a

MBE, WBE or LBE. The Director shall provide any business whose certification is revoked an

opportunitv to be heard within three business days oUhe revocation. +he £Lbusiness may appeal

the Director's denial or revocation of certification of a business as an MBE, WBE, or LBE to

the Commission. The appeal must be filed with the Commission within three business days

following receipt of the Director's decision. Notice by the Director to the business of denial or

revocation of certification as an MBE, WBE or LBE shall apprise the business of its right to
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appeal the decision. The Cemmissien shlill f'esebe liny sMeh lij9f3elilwithin Ii relisenlihle per-ied of

time tliking inte lieceunt the eentr£lct Ii'l'lirding £Iutherity's needier lin tBe]gedient 1i',f£lFd e;fthe

]9£1FtieulliF ee1Tt1'8ct;

3, The Director shall have the ultimate responsibility for ensuring that the necessary data is

collected and analyzed. Annually, and more often if the Director deems necessary, the

Director shall analyze the most recently available data of MBEs and WBEs in the various

industries and professions doing business with the City. Applying statistically sound methods

of analysis and considering other evidence of discrimination, the Director shall identify areas

of contracting where the City or any of its departments (a) is failing to meet the participation

goals to such an extent that an inference of discrimination can be made, or (b) is otherwise

discriminating in its contracts. In addition, the Director shall identify areas of contracting where

the City is meeting and/or exceeding participation goal to such an extent that the MBE or

WBE bid discounts can no longer be justified. The results of this study shall be included in the

Commission's annual report required by Section 12D.A.18(B);

4. Not later than Mlireh July 1st of each fiscal year, the Director shall transmit to this Board

proposed amendments to this ordinance that the Director deems necessary to ensure that the

ordinance provides adequate remedies for identified discrimination while going no further than

necessary to remedy the identified discrimination;

5. The Director shall work with the Controller and City departments to implement a City-wide

prompt-payment policy requiring that MBEs, WBEs and LBEs be paid by the City, within 30

days after the date on which the City receives an invoice from an MBE, WBE or LBE for work

performed for the City;

6. The Director shall provide information and other assistance to MBEs and WBEs to increase

their ability to compete effectively for the award of City contracts;
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9. Whe/'() after dete_iRing that a depal'tment, despite itl; good faith efforts and application oithe hid

for MBEs and WBEs and City contract awarding personnel;

8. The Director shall continue to develop and to strengthen education and training programs

contracts;

1

il
II
II
Ii

Iiii 7. The Director shall assist the City to increase participation by MBEs and WBEs in City
ii
II

2 II
3 Ii

d
4 ii
5 II

u

6

7 1

,I

8 Ii
9 II

;~ '!
12

13

14

15

16

discounts, has failed to eliminate the cxclusion eiMBEs and/er WBEsfrem City centrtlcting, t'le

Dil'ceter, tiftel' eonsulting with the depal'tment resprmsihlefer the project(s), may request the Re~'iew

Committee estahlished in Section 12D.A.S(3) to /'()~'iew and to approve thc proposed preject(s) fer a

set aside;

.Jf),~The Director shall grant waivers as set forth in Sections 12D.A.15 and 12D.A.17(E)

through (H), and may disqualify a bidder or contractor as set forth in Section 12.D.A16(e)

12.D.A.16(b).

(C) The requirements of this ordinance are in addition to those imposed by the United States

or the State of California as a condition of financial assistance or otherwise. In contracts which

involve the use of any funds furnished. given or loaned by the government oUhe United States or the

State ofCalifornia, all laws, rules and regulations oUhc government oUhe United States or the State of

1

178

1"1 California or ofany otits departments relative to the perfonnance ofsuch work and the conditions

under which the work is to be perfonned, shall prevail over the requirements of this ordinance when

19 II such laws, rules or regulations are in conflict. In addition, the +he Director, however, may authorize
;1

I
I20 the substitution of such State or federal minority business enterprise and women business

21 enterprise requirements for the requirements of this ordinance whenever such State or federal

22 requirements are substantially the same as those of this ordinance,

23 (D) The Director, with the approval of the Commission, may enter into cooperative

24 agreements with agencies, public and private, concerned with increasing the use of MBEs

25 and WBEs in government contracting, subject to the approval of this Board.
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(E) The Director, in cooperation with the Controller, shall cenduct fflnoom audits randomly audit

at least three ej' prime contractors each fiscal year in order to insure their compliance with the

provisions of this ordinance. F'vtlo#wr, the The Director, in cooperation with the Controller, shall

furthermore randomly audit 10 percent of the joint ventures granted bid discounts in each

fiscal year. The Controller shall have the right to audit the books and records o{the contractors. joint

venture participants. and any and all subcontractors to insure compliance with the provisions o{this

ordinance. The Di,'Ccter shall alse estal3lish ajeillt taskferce, with representatil'esfrem the NRC, the

City Attel'ney, the District Atterncy, cemmunity I?wmbel's, and ether interested entities, te 0xplere

interagency means eiCitfercing this erdinance mere fully.)

SEC. 12D.A.7. POWERS AND DUTIES OF THE CONTROLLER.

(A) In addition to the duties given to the Controller elsewhere, the Controller shall work

cooperatively with the Director to assemble and to maintain the provide such contractual

encumbrance and payment data as the Director advises are necessary to form the basis of the

Commission's report to the Mayor, this Board and the public on the participation of MBEs and

WBEs in City prime contracts. If any department refuses or fails to provide the required data to

the Controller, the Controller shall immediately notify the Mayor, this Board and the Director.

(B) The Controller shall not certify the award of any contract subject to this ordinance where

the Director has notified the Controller that the contract awarding authoritv has not provided until the

dCf!artment requesting certijicatien eithe a,',ard ofthe centl'act has previded the Centreller Veith the

information the Director advises is necessary under this ordinance.

(C) Each request for payment to a City contractor submitted to the Centreller contract awarding

authority shall be accompanied by a subcontractor participation form approved by the

Commission. That form shall contain information that the Commission has determined is

necessary to enable the Commission and the Director (1) to monitor compliance by City

departments and their prime contractors with their obligations under this ordinance (2) to
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determine whether City departments are achieving their prime and subcontracting goals under

this ordinance, (3) to determine whether to recommend changes in this ordinance to ensure

that the ordinance continues to serve as a remedy for discrimination in contracting while going

no further than necessary to remedy that discrimination, and (4) to make such other reports

and analyses as are required by this ordinance. The Centl'/3!1er sluxllfumish te the Direeter a list

ejeentraets newly pested and shall pPOYide a cress cheek en the City department's reperting.

In the event that a request for payment fails to include the information required pursuant to

this Section, the Centrella contract awarding authority shall, within two working days, notify the

centraet awarding autherity, the Director and the affected prime contractor[s] of the failure and

afford each affected prime contractor an opportunity to be heard promptly. That notice shall

inform the contractor that the Centl'/3ller contract awarding authority has tentatively determined

that the information has not been provided, what information is missing and that if this failure

is substantiated, then the Controller will be required notified to withhold 20 percent of the

payment until the information is provided. If the Controller finds, after consultation with the

Director er the Directer's representatbe and the notice and opportunity to be heard, that the

information has not been provided, the Controller shall withhold 20 percent of the payment

otherwise due until the information is provided.

(D) It is the City's policy that MBEs, WBEs and LBEs should be paid by the City within 30

days of the date on which the City receives an invoice from an MBE, WBE or LBE for work

performed for the City. The Controller shall work with the Director and representatives of City

departments to implement this City-wide prompt-payment policy.

(E) The contract awarding authority Centreller shall require all prime contractors to submit,

within 10 days following payment to the prime contractor of moneys owed for work completed

on a project, an affidavit under penalty of perjury, that all subcontractors on the project or job

have been paid and the amounts of each of those payments. The name, telephone number
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and business address of every subcontractor shall be listed on the affidavit. If a prime

contractor fails to submit this affidavit, the contract awarding authority Centreller shall notify the

centract 61warding autherity and Director who shall take appropriate action as authorized under

Section 12D.A.16(B) and (F) 12D.A.I6(C) and (F).

SEC. 12D.A.8. POWERS AND DUTIES OFTHE MAYOR.

In addition to the duties given to the Mayor elsewhere, the Mayor shall:

1. By July 1st of each fiscal year, issue notices to all City departments informing them of their

duties under this ordinance. The notice shall contain the following information: (1) the City­

wide MBEIWBE participation goals that departments are expected to use good-faith efforts to

attain during the fiscal year and that a department's failure to use good-faith efforts to attain

the MBEIWBE participation goals shall be reported to this Board in the Commission's annual

report; and (2) the data each department is required to provide the Controller on each contract

award;

2. Coordinate and enforce cooperation and compliance by all departments with this ordinance;

3. &Utblish a three member Review Cemmittee that shall ha:'e the 61utherity te rC',ie1',' eentracts

prepesed by' the DiFCcter er a department te be set ltside. Thc thme member Re1'iew Cel1'lmittee shall

be ee111pesed efan indi1,ithtal appeinted by the Cemmissien, an indiJ'idual appeinted by the Mettyer, and

an iJldividital aj9f!einted by' the centraet 61warding autherity. The Cemmissien, the Mtl'jer, and the

centract a1varding lib/thent) shall appeiilt individuals ',,,,he aFC kne',vledgeable abeut the City's

centraeting and subeel'ltracting p1'tictiees, the industry or prefession affected by the preposed centract

te be set aside, and the certificatien FCtjuirements under this erdinanee. The Cemmission, the Mettyer,

and the centraet awarding autherity may net appeint te the Revie'o'o' Cemmittee ~~e DiFCcter er any

empley'ee efthe Cemmissien. l,I'l)' aj9f!eal Ie the Revie1'" Ce/1l1'flittee shall be heal'll al'ld deeided wi~~il'l

}O busil'less days e-fits FCceipt. (/lthled by Ord. 296 98, ,1j9f!. 10/5/98)
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1 SEC. 12D.A.9. POWERS AND DUTIES OF CONTRACT AWARDING AUTHORITIES.

2 (A) Contract awarding authorities shall:

3 1. Use good-faith efforts for all contracts subject to the bid/ratings discount provisons ofthis

4 ordinance to solicit and to obtain quotes, bids or proposals from MBEs and WBEs on all

9

5 II' solicitations, or document their unavailability;

6 2. Unless otherwise indicated in this ordinance, extend a discount in all bids. proposals and

II
I

7 contracts and in the composition of rating scales as follows: (1) a five percent discount to (i) ff

8 Illocdl business an LBE or (ii) a joint venture with loc61 MBE or loc61 WBE participation that

I equals or exceeds 35 percent but is under 40 percent; or (iii) where a joint venture is

10 i composed of only locdl businesses LBEs with no loc61 MBE or WBE participation or where the

discount only to a joint venture (1) that meets the requirements ofSection 12D.A.6(A) 7 and (2)

when the MBE or WBE is an active partner in the joint venture and performs work, manages

the job and takes financial risks in proportion to the required level of participation stated in the

bid documents and is responsible for a clearly defined portion of the work to be performed,

and shares proportionately in the ownership, control, management responsibilities, risks, and

profits of the joint venture. The portion of the MBE or WBE joint venture's work shall be set

forth in detail separately from the work to be performed by the nonMBE or nonWBE joint

venture partner. The MBE or WBE joint venture's portion of the contract must be assigned a

commercially reasonable dollar value;

I
12 I

il
13 I'
14

15

16 I
Ii

17 II
I

18 I
II19

20
1\

21 Ii
i

22

I
23

I
24 I

!

25

11 loc61 MBE or loc61 WBE participation is less than 35 percent; (2) a seven and one-half percent

bid discount to a joint venture with loc61 MBE or WBE participation that equals or exceeds 40

percent; (3) a 10 percent discount to (i) a loc61 MBE or loc61 WBE or (ii) a joint venture

between or among locttf-.MBEs or/and-locttlWBEs.

The contracting awarding authority shall apply the aforementioned appropriate bid/ratings
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1 ! 3. Arrange contracting by size and type of work to be performed so as most effectively to

solicitation for quotes, bids or proposals in accordance with the Director's determination;

4. Adjust bid bonding and insurance requirements 81S reeemmentied hy in accordance with the

Director determines, after consulting with the contract awarding authority or department

following: (1) any public works/construction project estimated to cost more than $5,000,000;

awarding authority or department shall comply with the Director's determination and issue the

responsible for the project, that the project can be divided into smaller projects, the contract

WBEs in the project. For purposes of this subsection, the term "large project" shall mean the

and (2) any professional services contract estimated to cost more than $5Q.QQQ $100.000. If the

The purpose of the Director's review is to determine whether the proposed project can be

divided into smaller projects so as to enhance the opportunity for participation by MBEs and

As soon as practical before soliciting quotes, bids or proposals, all contract awarding

authorities or in the case of a professional services contract, the department making the

contract award recommendation, shall submit all large proposals to the Director for review.

2

15

11

enhance the opportunity for participation by MBEs and WBEs to the maximum extent feasible.

I
3 ,I

I,

4 I[

5 II

: i
8 II

9 ['

10 I

II

:: [

14 "
I

6. Submit to the Office of Contract Administration (DCA) Purehaser sfSuPf!lies sf the City flnd

bonding, insumnee 81nd ether fee rel8lteti requirements and/or obtain construction loans;

to assist MBEs, WBEs and LBEs bidding on and performing City public works contracts to meet

5. Use the City's Surety Bonding Program set forth in Administrative Code Section 12D.A.10

Page 58
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contract awarding authority must obtain a waiver from its commission, or in the case of a

department that has no commission, from the Board of Supervisors, if it cannot meet the

requirements of this Section 12D.A.9(A)6. The OCA Purchaser ef8uPf3lies e:flhe Gity anti GOUT'lly

ef8an l'r'Emcisce shall cause to be posted upon a website the following information concerning

current bids, requests for proposals and Solicitations: the title and number; the name of the

contract awarding authority; and the name and telephone number of the person to be

contacted for further information. Such information shall be posted with sufficient lead time to

provide adequate notice and opportunity to potential City contractors and vendors to

participate in the bid opportunity, request for proposals or Solicitation, but in no event less

than 10 calendar days prior to the due date for such bid opportunity, request for proposals or

Solicitation;

7. Impose such sanctions or take such other actions as are designed to ensure compliance

with the provisions of this ordinance, which shall include, but are not limited to:

(a) Refuse to gral'll the award ef-a contract,

(b) Order the suspension of a contract,

(c) Order the withholding of funds,

(d) Order the revision of a contract based upon a material breach of contract provisions

pertaining to MBE or WBE participation,

(e) Disqualify a bidder, contractor, subcontractor, or other business from eligibility for

providing goods or services to the City for a period not to exceed five years, based on the

standards set forth in this ordinance and rules and regulations promulgated by the

Commission. Any business disqualified under this subsection shall have a right to review and

reconsideration by the Commission after two years upon a showing of corrective action

indicating that violations are not likely to recur;

1
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8. Not award any contract to a person or business that is disqualified from doing business with

the City under the provisions of this ordinance;

9. Designate a staff person to be responsible for responding to the Director and Commission

regarding the requirements of this ordinance;

10. Maintain accurate records as required by the Director and the Commission for each

contract awarded, its dollar value, the nature of the goods or services to be provided, the

name of the contractor awarded the contract, the efforts made by a contractor to solicit bids

from and award subcontracts to MBEs and WBEs and LBEs;

11. Where feasible, provide technical assistance to MBEs and WBEs to increase their ability

to compete effectively for the award of City contracts;

12. Work with the Director and the Controller to implement a City-Wide prompt-payment policy

requiring that MBEs, WBEs and LBEs be paid by the City within 30 days of the date on which

the City receives an invoice from an MBE, WBE or LBE for work performed for the City;

13. Provide the Director with written notice of all contract amendments, modifications,

supplements and change orders that cumulatively result in an increase or decrease of the

contract's dollar amount of more than 10 percent. Such notice shall be provided within 10

days of each such contract modification;

14. Whenever contract amendments, modifications, supplements or change orders

cumulatively increase the total dollar value of a contract by more than 10 percent, the contract

awarding authority shall require compliance with those MBE and WBE provisions of this

ordinance that applied to the original contract;

15. All contract amendments, modifications, supplements or change orders that cumulatively

increase by more than 20 percent the total dollar value of all contracts originally valued at

$50,000 or more shall be subject to prior approval of the Director, who shall review the
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elsewhere:

include the following requirements, in addition to such other requirements as may be set forth

1 proposed amendment, modification, supplement or change order to correct contracting

2 practices that exclude women or minorities from new contracting opportunities.

3 (B) Contract awarding authorities or departments may invite, encourage or request

4 businesses to joint venture on any contract to promote MBE or WBE participation.

5 (C) For the purpose of determining MBE and WBE participation, contracts awarded to joint

6 ventures in which one or more MBEs or WBEs are combined with one or more businesses

7 that are not MBEs or WBEs shall be deemed by the contract awarding authority to be

8 awarded to MBEs or WBEs only to the extent of the MBEs or WBEs participation in the joint

9 venture. MBE and/or WBE participation in the supply of goods shall be included in

10 determining MBE and/or WBE participation in a joint venture if the goods are supplied in

11 accordance with established general industry practice.

12 (D) Contract awarding authorities shall ensure that all contracts subject to this ordinance
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1. Each bidder, proposer and contractor on all contracts shall be required to sign before El notary an

. affidavit pl'epared by the City· i,ttemey L declaring under penalty of perjury, attesting to its intention to
II comply fully with the provisions of this ordinance and attesting to the truth and accura£:Lo(ali

I infonnation provided regarding such compliance;

! 2. Each contract shall incorporate this ordinance by reference and shall provide that the willful

I failure of any bidder or contractor to comply with any of its requirements shall be deemed a
I

I material breach of contract;

13. Contracts shall provide that in the event that the Director finds that any bidder,

1 subcontractor or contractor that willfully fails to comply with any of the provisions of this

I ordinances, rules and regulations implementing the ordinance or contract provisions

pertaining to MBE or WBE participation ~ the bidder, subcontractor or contractor shall be liable
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4. Contracts shall require all contractors bidders, contMcters and subcontMctors to maintain

contract with the City;

for liquidated damages for each contract in an amount equal to the bidder's or contractor's net

profit on the contract, 10 percent of the total amount of the contract or $1,000, whichever is

greatest, as determined by the Director pursuant to Section 12D.A.16(C). All contracts shall

also contain a provision in which the bidder, subcontractor or contractor acknowledges and

agrees that the liquidated damages assessed shall be payable to the City upon demand and

1

5

6 I may be set off against any monies due to the bidder, subcontractor or contractor from any

7 II
8

9 records, including such information requested by the Director or Commission, necessary for

10 monitoring their compliance with this ordinance and shall require prime contractors to include in

11 any subcontract with an MBE or WBE a provision requiring the subcontractor to maintain the same

12 records;

20
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5. Contracts shall require prime contractors, during the term of the contract, to fulfill the MBE

and WBE participation commitments submitted with their bids;

6. Contracts shall require prime contractors to include in any subcontract with an MBE or WBE

a provision requiring the prime contractor to compensate any MBE or WBE subcontractor fpr

damages for breach orcontract or liquidated damages equal to 5% ofthe subcontract amount,

whichever is greater, -if the prime contractor fails to comply with its commitment to use MBE

and WBE subcontractor as specified in the bid/proposal unless the Commission and the contract

awarding authority both give advance approval to the prime contractor to substitute subcontractors or

otherwise modify the commitments in the bid/proposal documents.. Contracts shall also require

prime contractors to compensate any MBE or WBE subcontractor for breach or contract or

liquidated damages equal to 5% ofthe subcontract amount, whichever is greater. if the prime

contractor does not fulfill its commitment to use the MBE or WBE subcontractor as specified in

the bid/proposal unless the Commission and the contract awarding authority both Rive advance
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approval to the prime contractor to substitute subcontractors or otherwise modify the commitments in

the bid/proposal documents. This provision shall also state that it is enforceable in a court of

competent jurisdiction;

7. Contracts shall require prime contractors, whenever amendments, modifications,

supplements, or change orders cumulatively increase the total dollar value of a construction

contract by more than 10 percent, to comply with those MBE and WBE provisions of this

ordinance that applied to the original contract with respect to the amendment, modification,

supplement or change order;

8. Contracts shall require prime contractors to submit !Q,.the Director for approval all contract

amendments, modifications, supplements, and change orders that cumulatively increase by

more than 20 percent the total dollar value of all contracts originally valued at $50,000 or

more. The Director shall review the proposed amendment, modification, supplement or

change order to correct any contracting practices that exclude women and minorities from

new contracting opportunities;

9. Contracts in which subcontracting is used shall prohibit back contracting to the prime

contractor or lower-tier subcontracting for any purpose inconsistent with the provisions of this

ordinance, rules and regulations adopted pursuant to this ordinance, or contract provisions

pertaining to MBE and WBE utilization;

10. Contracts in which subcontracting is used shall require the prime contractor to pay its

subcontractors within three working days after receiving payment from the City unless the

prime contractor notifies the Director in writing within 10 working days prior to receiving

payment from the City that there is a bona fide dispute between the prime contractor and the

subcontractor, in which case the prime contractor may withhold the disputed amount but shall pay the

undisputed amount. The Director may, upon making a determination that a bona fide dispute

exists between the prime contractor and subcontractor, waive this three day payment
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requirement. In making the determination as to whether a bona fide dispute exists, the

Director shall not consider the merits of the dispute. Contracts in which subcontracting is used

shall also require the contractor/consultant, within 10 working days following receipt of

payment from the City, to file an affidavit, under penalty of perjury, that he or she has paid all

subcontractors. The affidavit shall provide the names and address of all subcontractors and

the amount paid to each;

11. Contracts shall require hidders, contractors and subcontractors to maintain records

necessary for monitoring their compliance with this ordinance for three years following

completion of the project and shall permit the Commission and Controller to inspect and audit such

records.

(E) All contracts or other agreements between the City and persons or entities, public or

private, in which such persons or entities receive money from or through the City for the

purpose of contracting with businesses to perform public improvements, shall require such

persons or entities to comply with the provisions of this ordinance in awarding and

administering such contracts.

(F) Where a deparlment ean demenstrate, despite its geed faith eff9J'IS and applieatien ef the hid

fflseeunt(s), that it has failed suhstantially Ie eliminate the e.¥Clusion e/MBEs er WBEs ji'em City

eentraeting, the deparinwnt, after eensulting with the Direeter, may request the Revie'>'<' Cemmittee

estahlished in Seetion 12D, 8(3) te rC"iew and te appreve the pPefJesed prejeet(s) selected by the

department far a set aside.

(G) City department heads and cemmissieners shall attend a mandatery traiHing sessieH en an annual

Bosis. The traiHing sessieH shall he ergaHized and eeHdueted hy the Direeter, er his er her designee,

and shall iHferm City department heods and eemmissieners ef the requirements e/this erdiHoHee.

Supervisors Ma, Newsom, Dufty, Maxwell and Sandoval
BOARD OF SUPERVISORS Page 64

5/14/03

k:\cbarnes\12da-9.doc



1 SEC. 12D.A.10. PUBLIC WORKS CONTRACTS.

2 (A) In addition to the general findings set forth in Section 12D.A 2, and based upon the record

3 before this Board, the Board hereby finds that the evidence before the Board relating to the

4 award of prime public works contracts for fiscal years 1992-93, 1993-94, 1994-95, 1996-97,

5 I and-1997-98 and 1998-2003 reflects that MBEs and WBEs continue to be disadvantaged by

6
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discriminatory practices when competing for City prime public works contracts. Further, the

Board finds that race-neutral measures employed by the City have not prevented such

discrimination against MBEs and WBEs from occurring.

(B) Contract awarding authorities shall apply bid discounts as enumerated in Section

12D.A.9(A) to all public work contracts the estimated cost of which exceeds $10,000.

(C) Bonding and Financial Assistance Program.

1, Program Description. The City and County of San Francisco, acting through its Human

Rights Commission ("HRC"), intends to provide guarantees to private.bonding companies and

financial institutions in order to induce those entities to provide required bonding and financing

to eligible contractors and subcontractors bidding on and performing City public work contracts.

This bonding and financial assistance program is subject to the provisions of this Subsection

12D.A.10(C).

2. Eligible Contracts. The assistance described in this Subsection 12D.A.1O(C) shall be

available for any City public works contract awarded in accordance with San Francisco

Administrative Code Chapter 6.

3. Eligible C6ntroct8rs Businesses. Centracters Businesses must meet the following criteria to

qualify for assistance under this Subsection 12D.A.1O(C):

(a) The centl'£lcter business may be either a prime contractor or subcontractor censtructien jil'/'I1;

and
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(b) The celilrticter business must be certified by the HRC as a Minority Business Enterprise

("MBE"), Woman Business Enterprise ("WBE") or Local Business Enterprise ("LBE")

according to the requirements of San Francisco Administrative Code Chapter 12D.A;

(c) The centl'£lcter business may be required to participate in a "bonding assistance training

program" as offered by the HRC, which is anticipated to provide the following:

(i) Bond application assistance,

(ii) Assistance in developing financial statements,

(iii) Assistance in development of a pre-bond surety profile,

(iv) Identification of internal financial control systerns,

(v) Development of accurate financial reporting tools, and

4. Agreements Executed by the Human Rights Commission. The HRC is hereby

authorized to enter into the following agreements in order to irnplement the bonding and

financial assistance prograrn described in this Subsection 12D.A.10(C):

(a) With respect to a surety bond, the agreement to guaranty up to 40 percent of the face

amount of the bond or $750,000, whichever is less;

(b) With respect to a construction loan to be rnade to a contractor or subcontractor, an

agreement to guaranty up to 50 percent of the original principal amount of the construction

loan or 50 percent of the actual loss suffered by the financial institution as a result of a loan

default, whichever is less; provided that in any event the City's obligations with respect to a

guaranty shall not exceed $750,000;

(c) Any other documents deemed necessary by the HRC to carry out the objectives of this

program, provided that such docurnents shall be subject to review and approval by the City

Attorney's Office.

5. Monitoring and Enforcement. The HRC shall rnaintain records on the use and

effectiveness of this program, including but not limited to (1) the identities of the centmcter8
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businesses and bonding companies participating in this program, (2) the types and dollar

amounts of public work contracts for which the program is utilized, and (3) the types and dollar

amounts of losses which the City is required to fund under this program. The HRC shall

submit written reports to the Board of Supervisors every six months beginning January 1,

2001, advising the Board of the status of this program and its funding capacity, and an

analysis of whether this program is proving to be useful and needed.

6. Funding and Accounts. As of July 1, 2001, funding for this program may be derived from

the following sources:

(a) The Board of Supervisors has appropriated or will appropriate funds for the operation of

this program.

(b) Each Department authorized to contract for public works or improvements pursuant to San

Francisco Administrative Code Chapter 6 shall commit to this program up to ten percent

(10%), but not less than one percent (1 %), of the budget for every public work or improvement

undertaken. (A "public work or improvement" is defined in San Francisco Administrative Code

Chapter 6.) This subsection is effective for those public works or improvements where the

award of the construction contract (as defined and regulated by Administrative Code Chapter

6) occurs after July 1, 2001.

(c) The Treasurer of the City and County of San Francisco is hereby authorized to negotiate a

line(s) of credit or any credit enhancement program(s) or financial products(s) with a financial

institution(s) to provide funding; the program's guaranty pool may serve as collateral for any

such line of credit.

In the event the City desires to provide credit enhancement under this Subsection for a period

in excess of one fiscal year, the full aggregate amount of the City's obligations under such

credit enhancement must be placed in a segregated account encumbered solely by the City's

obligations under such credit enhancement.
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7. Term of Bonding Assistance Program. The HRC is authorized to enter into the

agreements described in this Subsection for a period ending on the earlier of (1) June 30,

zoos 2008 or (2) the date on which the Controller is no longer able to certify the availability of

funds for any new guarantee agreement.

8. Default on Guarantees. The Human Rights Commission shall decertify any contractor that

defaults on a loan or bond for which the City has provided a guarantee on the contractor's

behalf. However, the Human Rights Commission may in its sole discretion refrain from such

decertification upon a finding that the City has contributed to such default.

SEC. 12D.A.11. PURCHASING CONTRACTS.

(A) In addition to the general findings set forth in Section 12D.A.2, and based upon the record

before this Board, the Board finds that the evidence before the Board relating to the award of

prime purchasing contracts for commodities and general services for fiscal years 1992-93, 1993-

94, 1994-95, 1996-97, £m£i 1997-98 and 1998-2003 reflects that MBEs and WBEs continue to

be disadvantaged by discriminatory practices when competing for prim.e City pUPehasing such

contracts. The Board further finds that race-neutral measures employed by the City have not

prevented such discriminatory practices from occurring.

(B) Contract awarding authorities shall apply all bid discounts as enumerated in Section

12D.A.9(A) to all commodities eqlJipment and slJpplies contracts the estimated cost ofwhich

exceeds $2,500 eF and general services contracts the estimated cost ofwhich exceeds $10.000.

(C) In addition to the duties given the pUPehaser Office of Contract Administration elsewhere in

this Section, the purchaser Office of Contract Administration shall maintain, with the assistance

of the Director, a current list of MBEs and WBEs to provide each of those commodities or

services subject to this ordinance that the purehaser Office of Contract Administration indicates

are required by the City.
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(D) The purchaser Officc of Contract Administration shall also maintain a central office where all

bids, requests for proposals and solicitations will be listed and kept current.

SEC. 12D.A.12. ARCHITECT/ENGINEERING CONTRACTS.

(A) In addition to the general findings set forth in Section 12D.A.2, and based upon the record

before this Board, the Board hereby finds that the evidence before this Board relating to the

award of prime architect/engineering contracts for fiscal years 1992-93, 1993-94, 1994-95,

1996-97, tmd 1997-98 and 1998-2003 reflects that MBEs and WBEs continue to be

disadvantaged by discriminatory practices when competing for City prime

architect/engineering contracts. The Board further finds that race-neutral measures employed

by the City have not prevented these discriminatory practices from occurring.

(B) Contract awarding authorities and architect/engineering selection panels shall apply all

bid/rating discounts as enumerated in Section 12D.A.9(A) to all bids and proposals for

architect/engineering contracts, the estimated cost of which exceeds $10,000. Where

Architect/Engineering contracts are formally bid. all consultants selection panels and awarding

officers shall applv the bid/rating discounts to each stage ofthe selection process, e.g., qualifications,

proposals and interviews. Minorities and women shall be included on consultant selection

panels.

(C) The Director is empowered to take actions to ensure compliance with the provisions of this

Seetien ordinance, including, without limitation, intervening in the selection process, by

modifying the criteria used for selecting selection panelists or prime architect/ engineering

contractors to correct any contracting practices that hinder equal business opportunities for

MBEs and WBEs.

SEC. 12D.A.13. CONSULTANTS AND PROFESSIONAL SERVICES CONTRACTS.

(A) In addition to the general findings set forth in Section 12D.A.2, and based upon the record

before this Board, the Board hereby finds that the evidence before the Board relating to the
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1 i award of professional services contracts for fiscal years 1993-93, 1993-94, 1994-95, 1996-97,

2 fH'I£i 1997-98 and 1998-2003 reflects that MBEs and WBEs continue to be disadvantaged by

3 discriminatory practices when competing for City prime professional seNice contracts.

4 Further, the Board finds that race-neutral measures employed by the City do not prevent such

5 discrimination against MBEs and WBEs from occurring.

6 (B) Contract awarding authorities shall apply bid/rating discounts as enumerated in Section

7 12D.A.9(A) to all bids and proposals as enumerated in Section 12D.A.9(A) to all suemitled by MBEs

8 and H'BEsfer the professional service contracts the estimated cost ofwhich exceeds $10.000.

9 Where professional service contracts are formally bid. all AU consultants selection panels and

10 awarding officers shall apply the bid/rating discounts to each stage of the selection process,

11 e.g., qualifications, proposals and interviews, Minorities and women shall be included on

12 consultant selection panels.

ether persenal and prej0ssienal sen'iees needed by Gity deparlmentii. All Gity departments,

are net lirnited te, the jinaneial sen'iees efhanl<s, sao/ings and lean eempanies and ether eemmaeial

make best efforts to use the services of MBEs, WBEs and LBEs. Such sen'iees shall include, hut

All City departments, commissions, boards, officers and employees, in the performance of

their duties, and in the award of leases, franchises, concessions, and other contracts not

subject to the race and gender-conscious hid bid/ratings discounts of this ordinance, shall

SEC. 12D.A.14. BEST EFFORTS REQUIRED FOR OTHER CONTRACTS.

finaneial institutiens, the arrangement ef travel and aeeenunedatiens fer effieial Gity travel and sueh
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13 (C) The Director is empowered to take actions to ensure compliance with the provisions of this

14 Seetien ordinance, including, without limitation, inteNening in the selection process by

15 modifying the criteria used to select selection panelists or prime professional seNice

16 contractors to correct any contracting practice that hinders equal business opportunities for

MBEs and WBEs.

19
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cemmi8sim'ls tllUi beards 8htll.' 8!ibmit te the Dil'ecter eli tlli tlliliual btl8i8 a :vritteli Feper! eli the e!fart8

made pUI'S!itmt te this subseetien.

SEC. 12D.A.15. EXCEPTIONS AND WAIVERS.

(A) The Director shall waive the race- and gender-conscious bid discounts and good faith

efforts requirements of this ordinance under the following circumstances:

1. Whenever the Director finds, with the advice of the contract awarding authority and the

Office of Contract Administration, that needed goods or services are available from a sole

source and the prespcci'i:'c centracter that is not currently disqualified from doing business with

the City.

2. If the contract awarding authority certifies in writing to the Director, prior to the Controller's

contract certification, that (a) pursuant te the the contract is being awarded under emergency

circumstances as described and defined in Administrative Code Seetien (j.30 Section 6.60 or

Administrative Code Section 21.15 the ceH/ract i8 necessary te l'Cspendte an C/nergeney that

endangers the pltblic health er 8aj0ty and (b) (i) there is no time to apply bid/ratings discounts or

establish subcontracting goals, or (iii there are no immediately available MBEs and WBEs that

are capable of performing the emergency work.

(B) The Director shall waive the five-percent LBE bid discount for contracts in excess of

$5,000,000 whenever a contract awarding authority establishes that:

1. Sufficient qualified LBEs capable of providing the needed goods and services required by

the contract are unavailable and sufficient qualified businesses located outside San Francisco

capable of providing the needed goods and services required by the contract are available; or

2. The application of the five-percent LBE discount will result in significant additional costs to

the City if the waiver of the bid discount is not granted.

(C) Pursuant te Administrative Code £oGtion 6.29 2, the hid The bid/ratings discount provisions

of this ordinance are not applicable to any contract/or the censtruetie/!, l'Cce/!str!ictien er repair

Supervisors Ma, Newsom, Dufty, Maxwell and Sandoval
BOARD OF SUPERVISORS Page 71

5/14/03

k:\cbarnes\12da·9,doc



1

2

3

4

5

6

I7

8 I
I

9 I
10 I
11

I
"

12 I
I

13
I

14

15

16

17

18

19

20

21

22

23

24

25

efpuhlie huildings, stl'eets, utilities (3r ethel'puhlie '.',el;~ el' il'l1]91'8vement estimated by the contract

awarding authority. to cost in excess of $10,000,000.

(D) Pursuant te f,dmil'listffiti:'e Code Seetien 21,11 2. the hid diseeuntprevisiens efthis erdil1anee are

net aPJ9lieahle te tiny eentl'£wt}ar the pUi'£htlse &fmtlteritlls, supplies ar equipment estimtlted hy the

centffiet aWtlrding tluthent)' ta eest in &xeess ef $1Q,000,000.

SEC. 12D.A.16. MONITORING AND COMPLIANCE.

(A) The Director shall monitor the City's progress toward achievement of the goals stated in

Section 12D,A.3, The Director shall issue an exit report for any contract that includes

MBElWBE subcontracting participation or MBE/WBE prime contract participation as a joint

venture partner. The purpose of this exit report is to ensure that prime contractors are complying

with their commitments to use MBE and WBE subcontractors and MBE/ WBEs are aetutlily

performing services as set forth in the bid/proposal and contract documents for the en joint

ventures,

(B) Noncompliance By Contractors After Cantl'tlet f,',vtlrd, In cases in which the Director has

cause to believe that a contractor, tlcting in gaed faith after tI eentract tlvltlrd, has failed to

comply with any of the rtlce mul/ar gtmder t'enseieus requirements of this ordinance, rules and

regulations adopted pursuant to this ordinance or contract provisions pertaining to MBE or

WBE participation, the Director shall notify the contract awarding authority and shall attempt to

resolve the noncompliance through conference and conciliation, If the noncompliance cannot be

resolved, the Director shall conduct an investigation and, where the Director so finds, issue suhmit to

the Cemmissi(311 tlnd the cel1trtleter a written finding of noncompliance, The Director's finding shall

indicate whether the contractor acted in good faith or whether noncompliance was based on willful or

bad faith noncompliance with requirements ofthis ordinance, rules and regulations adopted pursuant

to this ordinance or contract provisions pertaining to MBE or WBE participation, The Cammissiall
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1 shall gi:'e the eontMetor an opportunity to appea! the /imlinf;', and U' lIte Commission connlF!; with the

2 finding of the Dil'Cctor Where the Director finds that the contractor acted in good faith, after affording

3 the contractor notice and an opportunitv to be heard, the Director shall recommend that the

4 contract awarding authority take appropriate action pursuant to Section 12D.A9(A)(7), Where the

5 Director finds willful or bad faith noncompliance, after affording the contractor notice and an

6 opportunity to be heard, the Director shall impose sanctions for each violation ofthe ordinance, rules

7 and regulations adopted pursuant to this ordinance or contract provisions pertaining to MBE or WBE

8 participation that may include:

9 (C) Willful or Btu" P'aith Noneornpliance hy Bidders or Contmctors.

10 l, [n cases w,',el'C the Dirccter ,',as cause to helieve that any hitltler or COHlMctor has willfully failed to

11 comply ,....it,', any efthe race and/or gender eonsciou5' pffl:'isions ofthis ominance, rules and

12 I'egulations atlepted pursuant to this oFdinance or contract previsions pertaini,<qg te MEE 01' WBE

13 pllrticipation, the Director shall conduct an investigation, ,A,titiitionally, after afJeFding the contMcter

14 notice and an opportunity to he heard, the Dil'Cctor may impose slmctions/or each violation of this

15 suhsection, Such sanctio,<qs shall include hut are not limited te:

16 (a) Declaring the bidder or contractor nonresponsive and ineligible to receive the award of any

17 pending contract;

18 (b) Declaring the bidder or contractor to be an irresponsible bidder and disqualifying the

19 bidder or contractor from eligibility for providing goods or services to the City for a period of up

20 to five years, with a right of review and reconsideration by the Commission after two years

21 upon a showing of corrective action indicating violations are not likely to recur;

22 (c) If the bidder or contractor is a MBE, WBE and/or LBE, revoking that business' certification

23 as a MBE, WBE and/or LBE;

24 (d) Determining that the bidder or contractor has Willfully failed to comply with the provisions of

25 this ordinance and, pursuant to the provision in the contract contemplated by Section
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12D.A.9(D)(3) of this ordinance, calculating the liquidated damages for which the bidder or

contractor shall be liable.

2. Thereafter the Director shall send a written notice to the Controller, the Mayor and all

contract awarding authorities overseeing any contract with the bidder or contractor, that a

determination of d willful or bad-faith compliance has been made and that all payments due

the bidder or contractor shall be withheld as agreed by the bidder or contractor and the City

pursuant to Section 12D.A.9(D)(3).

~ The bidder or contractor may appeal the Director's decision to the Commission. The

Commission may sustain, reverse or modify the Director's findings and sanctions imposed or

take such other action to effectuate the purpose of this ordinance. An appeal by a contractor

under this subsection shall not stay the Director's findings.

(D) The Director may require such reports, information and documentation from contractors,

subcontractors, bidders, contract awarding authorities, and heads of departments, divisions,

and offices of the City as are reasonably necessary to determine compliance with the

requirements of this ordinance.

(E) Willful Noncompliance by Contract Awarding Authority. Whenever the Director finds after

investigation that a contract awarding authority has willfully failed to comply with its duties

pursuant to Section 12D.A.9, the Director shall transmit a written finding of noncompliance

specifying the nature of the noncompliance, to the contract awarding authority, the

Commission, the Mayor and this Board.

The Director shall attempt to resolve any noncompliance through conference and conciliation.

Should such attempt fail to resolve the noncompliance, the Director shall transmit a copy of

the finding of noncompliance along with a finding that conciliation was attempted and failed to

the Commission and this Board.
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The finding of noncompliance shall be communicated to the Mayor for appropriate action to

secure compliance pursuant to Section 12D.A.8(2).

(F) If the Director has reason to believe that any person has knowingly made, filed, or caused

to be filed with the City any materially false or misleading statement or report made in

connection with this ordinance, the Director shall report that information to the City Attorney or

the District Attorney for appropriate action. The Director shall be empowered to conduct an

investigation and for each violation of this Subsection 12D.A.16(F), to impose sanctions as set

forth in Subsection 12D.AI6(C) 12D.A.16.

SEC. 12D.A.17. SUBCONTRACTOR PARTICIPATION GOALS - PUBLIC WORKS,

CON-8TRUCTION,1ND l'ROliE 88IO N,1L 8ERlfICE8; SUBCONTRACTING PROGRAM.

(A) The findings set forth in Section 12D.A.2 that relate to MBEs, WBEs are hereby

incorporated by reference. This Board further finds that requiring prime contractors to

demonstrate good faith efforts to use MBEs and WBEs as subcontractors on the City's pt+hfie

:verks/conslruclien andpI'f)fessienal services contracts would offset some of the disadvantages

that such businesses face and would promote competition by requiring prime contractors to

solicit the participation of MBEs and WBEs that they might not otherwise solicit.

(B) For all public works/construction-and-, architect/engineering. professional service, and general

service contracts which the contract awarding authority reasonably anticipates will include

subcontractor participation, prior to the solicitation of bids or proposals, the contract awarding

authority shall provide the Director with a proposed job scope, and may submit written

recommendations to the Director regarding MBE and WBE subcontractor participation goals

to be set for the contract.

(C) Upon receipt of a proposed job scope and/or a written recommendation from a contracting

awarding authority pursuant to Section 12D.A.9 (A)(3), the Director shall set the MBE and
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WBE participation goals for each public works/ construction tmd-, architect/engineering,

professional service, and general service contract based upon the following factors:

1, The extent of subcontracting opportunities presented by the contract;

2. The availability of MBEIWBE subcontractors capable of providing goods and services on

the puhlic wedcli'!aiHlitructien er prejessienal sen'iccs contract.

3. The Director shall set these goals within 10 working days of the date the Director receives

from a contract awarding authority a proposed job scope and/or written recommendation. If

the Director fails to act within 10 days, and the contract awarding authority submitted to the

Director recommended goals, the recommended goals shall be deemed approved by the

Director, provided the goals are based upon the factors identified above.

(D) All solicitations for bidders on prime public works/construction tmd-. architect/engineering,

professional service, and general service contracts shall require each bidder to do the follOWing:

1. Demonstrate in its bid that it has used good-faith efforts to use MBE and WBE

subcontractors; and

2. Identify the particular MBEs and WBEs subcontractors to be used in performing the

contract, specifying for each the dollar value of the participation, the type of work to be

performed and such information as may reasonably be required to determine the

responsiveness of the bid.

Except as provided in Section 12D.A.17, bids not meeting the requirements of Section

12D.A.17 shall be declared nonresponsive,

(E) A contract awarding authority may request that the Director waive or reduce the MBE and

WBE subcontractor participation goals on public works/ construction, architect/engineering

and professional services contracts by submitting the reasons therefor in writing to the

Director prior to the solicitation of bids.
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architect/engineering, professional service, and general service contract render subcontracting or

(I) Prier fa eHtel'i1'lg iHte tiny prime public werb/ce1'lstruction lima pmfessie1'ltil sen'ices cent1'£tct, t'w

The contract awarding authority shall require bidders or proposers on the contracts to contact

architect/engineering, professional service, and general service contract by submitting in writing
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(H) Whenever the Director denies a contractor's request to waive or reduce the participation

goals, the contractor may appeal that denial to the Commission. The Commission's decision

on the request shall be final. In reviewing the Director's denial of a contractor's request to

waive or to reduce participation goals, the Commission shall consider the extent of

subcontracting opportunities presented by the contract and the availability of MBEIWBE

subcontractors capable of providing goods and services on the ce1'lstructie1'l contract.

The Commission may overrule, sustain or modify the Director's decision by applying the same

standards that the Director is required to apply, as set forth in Subsection (G) above.

the participation of businesses other than the public works/ bidder unfeasible;

2. Qualified MBEs and/or WBEs capable of providing the goods or services required by the

contract are unavailable, despite the prime contractor's or the department's good-faith efforts

to locate MBEs and WBEs to meet the participation goals; or

3. The available MBEs and WBEs have given price quotes that exceed competitive levels

beyond amounts that can be attributed to cover costs inflated by the present effects of

discrimination.

with its bid to the contract awarding authority the reasons therefor.

(G) The Director may grant the request for waiver or reduction made pursuant to Sections

12D.A.17(E) and (F) upon a determination that:

1. The reasonable and necessary requirements of the public works/construction tmd-c

(F) A bidder or contractor may request that the Director waive or reduce the amount of MBE

or WBE subcontractor participation goals on a public works/construction and-;

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

II17 I
18 I

I

19
Ii

II
20 II

"II
21 II

I
22

'I
23 !I

I
24 II
25 II

II
[,
IIIi
'I'Ii,
I:
ii
I'



contract.

SEC. 12D.A.18. REPORTING AND REVIEW.

awarding authoritv shall declare bids or proposals that fail to satisfy this requirement nonresponsive.

MBEs and WBEs before listing them as subcontractors in the bid or proposal. The contract
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(J) During the term of the contract, any failure to comply with the level of MBE and WBE

subcontractor participation specified in the contract shall be deemed a material breach of

(A) Reporting by the Director. Commencing },faF€h 1, 1999 November 1,2003 and no later than

the first day of every third month thereafter, the Director shall issue a written report to this

Board. That report shall document each City department's performance under the terms of

this ordinance, including, among other things, each City department's progress in meeting its

MBElWBE goals and the success of each department's prime contractors complying with its

best efforts obligations to meet MBEIWBE subcontracting goals. That report shall also state

whether or not each City department has fully reported all data required by this ordinance or

requested by HRC or the Controller.

1. Whenever the Director's report concludes that a department management's intentional

disregard or negligent performance of obligations imposed by this ordinance has contributed

to that department's failure to meet its prime contracting goals or the failure of its prime

contractors to use their best efforts to meet their subcontracting goals or whenever the

Director's report concludes that a City department has failed to provide any data required by

this ordinance or requested by the HRC or the Controller, the Clerk of this Board shall

schedule before the appropriate committee of the Board a hearing on that report. The Clerk

shall also give notice of that hearing to the heads of the departments identified in the report

and request the attendance of the heads of those departments at the committee hearing. The

Clerk's notice shall inform the department heads that they must be prepared to respond to the

Director's finding of intentional disregard and/or negligent performance and to explain what
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steps they intend to take to forestall repetition of the problems, identified in the Directors'

report. The same procedure shall be followed whenever the Director's report identifies any

department as having failed to meet its prime or subcontracting goals for three consecutive

quarters. If the Director's report indicates that a City department has not met its goals for three

consecutive quarters, HRC and the City department shall institute a targeted program to

remedy lack of participation by or in any affected ethnic group/gender/industry.

2. The Director shall report to the Commission all waivers acted upon pursuant to Section

12D.A.15. Such report shall be made fit th.efirst Cemmissien meeting on a monthlv basis following

the granting of the waiver.

(B) Reporting by the Commission. By f/ffll'Ch July 1st of each fiscal year subject to this

ordinance, the Commission shall submit an annual report to the Mayor and this Board on the

progress of the City toward the goals stated in Section 12D.A.3 of this ordinance, together

with an identification of problems and specific recommendations for: (1) discontinuing the race

or gender-conscious bid discounts in those cases where the bid discounts have remedied the

identified discrimination against MBEs and WBEs; and (2) improving the City's performance in

remedying the identified discrimination against MBEs and WBEs.

(C) This Board shall act upon the Commission's recommendations by the thiffl first Board

meeting of Mtty January in each fiscal year subject to this ordinance.

(D) By the last day of each fiscal year, all contract awarding authorities and City departments

shall report annually to the Mayor on their progress in the preceding fiscal year toward the

achievement of the MBE and WBE participation goals.

SEC. 12D.A.19. SEVERABILITY.

The provisions of this ordinance are declared to be separate and severable. The invalidity of

any clause, sentence, paragraph, subdivision, section or portion of this ordinance, or the

invalidity of the application thereof to any person or circumstances shall not affect the validity
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1 II of the remainder of this ordinance, or the validity of its application to other persons or
,

!'2 'i circumstances.I,,I
3 Ii SEC. 12D.A.20. GENERAL WELFARE CLAUSE.

,I

4 \1 In undertaking the enforcement of this ordinance. the City is assuming an undertaking only to promote
II

5 ill' the general welfare. It is not assuming. nor is it imposing on its officers and employees. an obligation

6 Ii for breach ofwhich it is liable in money damages to any person who claims that such breach

7 II proximately caused injury.
,I

8 II SEC.12D.A.2I. OPERATIVE DATE.

9 II This ordinance shall become operative on Ne':e1'l1her 1. 199& July 1. 2003, and shall govern all
'I

10 Ii contracts for which a bid or proposal has not been solicited by the operative date.

11 II SEC. 12D.A21. 12D.A.22. EXPIRATION.

I
II12 This ordinance shall expire June 30, 2{){).g 2008. If, however, the Commission, after conducting

13 I public hearings, finds that the purposes identified in Section 12D.A.3 have not yet been
!

14 achieved, the Commission shall certify that finding to this Board no later than 120 days prior to

15 the expiration date. Thereafter, upon finding a good cause, this Board may extend the

APPROVED AS TO FORM:

DENNIS J. HERRERA, City Attorney
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File Number: 030347

City and County of San Francisco

Tails

Ordinance

Date Passed:

City Hall
1 Dr.Carlton B. Goodlett Place
San Francisco, CA 94102-4689

Ordinance amending the San Francisco Administrative Code by amending Chapter 12D.A. thereof (1)
to extend the MinoritylWomen/Local Business Utilization Ordinance to June 30, 2008 in order to
continue to remedy identified discrimination against certain Prime MBElWBE Contractors in City
Contracting, to continue the City's poi icy of protecting Prime LBE Contractors from the economic
competitive disadvantage of doing business in San Francisco, and to continue to remedy identified
discrimination against certain MBEIWBE subcontractors in City Contracting by requiring City Prime
Contractors to use good faith efforts to provide MBEIWBEs with opportunities to compete for City
subcontracts; (2) to repeal Sections 12D.A.6(B)(9), 12D.A.8(3) and 12D.A.9(F) to eliminate the
contract set aside program; (3) to revise section 12D.A.17 to include prime general services contracts
in the subcontracting program; (4) to increase the economic thresholds under which disadvantaged
professional service, architectural and engineering, specialty construction, and supplier firms can
qualify for the remedial programs of this ordinance; (5) to preclude businesses owned by full time City
employees and officers from becoming certified as an MBE, WBE or LBE; and (6) to make various
technical revisions to the MinoritylWomen/Local Business Utilization Ordinance to conform it with
existing City ordinances and administrative practices.

April 8,2003 Board of Supervisors - SUBSTITUTED

May 20, 2003 Board of Supervisors - PASSED ON FIRST READING

Ayes: 11 - Ammiano, Daly, Dufty, Gonzalez, Hall, Ma, Maxwell, McGoldrick,
Newsom, Peskin, Sandoval

May 28, 2003 Board of Supervisors - FINALLY PASSED

Ayes: 8 - Ammiano, Daly, Dufty, Gonzalez, Maxwell, Newsom, Peskin, Sandoval
Absent: 3 - Hall, Ma, McGoldrick
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