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[Prevailing wage and displaced worker requirements for City contracts for hauling of solid
waste generated by City operations.]

Ordinance adding Section 21.25-5 to the Administrative Code, requiring payment of

wages at prevailing rates to workers engaged in the hauling of solid waste, generated

by the City in the course of City operations, pursuant to a contract with the City;

establishing a process for the Board of Supervisors to set prevailing wage rates;

establishing rules and a process for enforcement of prevailing wage rate requirements;

8 i requiring retention of workers engaged in the hauling of solid waste generated by the

9 City in the course of City operations, pursuant to a contract with the City, upon

10 transition to a new contractor; and establishing rules and a process for enforcement of

11 worker retention requirements.

12

13

14

Note: Additions are single-underline italics Times New Roman;
deletions are strikethrough italics Times Ne',,' Reman.
Board amendment additions are double underlined.
Board amendment deletions are strikethrough nor+Ral.

15 Be it ordained by the People of the City and County of San Francisco:

16 Section 1. The San Francisco Administrative Code is hereby amended by adding

17 Section 21.25-5, to read as follows:

18 Sec. 2125-5. PREVAILING RATE OF WAGES AND WORKER RETENTION REOUIRED

19 FOR WORKERS ENGAGED IN HAULING OF SOLID WASTE GENERATED BY THE CITY IN THE

20 COURSE OF CITY OPERATIONS.

21 (a) Definitions. For purposes ofthis Section. the following definitions shall apply to the

22 terms used herein.

23

24

(J)

(2)

"City" shall mean the City and County ofSan Francisco.

"Contracting Officer" shall mean any officer or employee ofthe City authorized to enter

25 into a Contract on behal(o{the City.
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1 (31 "Contract" shall mean an agreement with the City for the hauling ofsolid waste,

2 generated by the City in the course ofCity operations, to be perfOrmed at the expense ofthe City or to

3 be paid out ofmoneys deposited in the treasury or out oftrust moneys under the control or collected by

4 the City, For purposes ofthis Section, "Contract" shall not include (a) a permit issued under the

5 Refuse Collection and Disposal Ordinance, Appendix 1 ofthe San Francisco Administrative Code, or

6 (b) a contract governed by the provisions ofChapter 6 ofthe San Francisco Administrative Code.

7 (4) "Contractor" shall mean any Person who submits a bid and/or enters into a Contract

8 with the City for the hauling ofsolid waste generated by the City in the course ofCity operations.

9 (5) "Employee" shall mean any individual engaged in the hauling ofsolid waste, generated

10 by the Citv in the course2i{;il)! operations, (or a Contractor or Subcontractor. For purposes ofthis

11 Section, "Emplovee" shall not include a person who (a) is a managerial, supervisory, or confidential

12 employee, including those employees who would be so defined under the Fair Labor Standards Act; or

13 I (b) does not possess or has not maintained a required occupational license.

14 (6) "Hauling" ofsolid waste shall mean collection and transport ofsolid waste generated by

15 the Citv in the course ofCitv operations. For purposes ofthis Section, "hauling" shall not include

16 ".§.olid waste disposal" or "disposal" as defined in Section 40192 ofthe California Public Resources

17 Code.

18 (7) "Person" shall mean any individual, proprietorship. partnership, joint venture,

19 corporation. limited liability company, trust. association, or other entity that may employ individuals or

20 enter into contracts. or anv combination thereof

21 (81 "Prevailing Rate ofWages" shall mean that rate ofcompensation, including fringe

22 benefits or the matching equivalents thereot: being paid to a majority ofworkers engaged in the

23 hauling ofsolid waste, ifa majority ofsuch workers are paid at a single rate; ifthere is no single rate

24

25

Supervisors Ma, Peskin, Daly
BOARD OF SUPERVISORS Page 2

10/24/2006
n:\govern\as2006\0700110\00406805.doc



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

I17

18

II19

'I20

21

22

23

24

25

being paid to a majority, then the prevailing rate shall be that single rate being paid to the greatest

number ofworkers.

(9) "Solid Waste" shall mean "solid waste" as defined in Section 40191 oOhe California

Public Resources Code.

(] 0) "Subcontract" shall mean any agreement under or subordinate to a prime Contract.

(] I) "Subcontractor" shall mean any Person who enters into a Subcontract with a

Contractor.

(b) Prevailing Wage Rate Requirements.

(] ) Basic Prevailing Wage Rate Requirement. Ever)! Contract awarded by the City (or the

hauling ofsolid waste generated by the City in the course ofCity operations must require that any

Employee engaged in the hauling ofsolid waste be paid not less than the Prevailing Rate ofWages.

including fringe benefits or the matching equivalents thereof: paid in private emplovment for similar

work in the area in which the Contract is being performed.

(2) Contractual Provision Concerning Prevailing Wage Rate Requirement. All Contracts

subject to this Section shall include a provision in which the Contractor agrees to complv with. and to

require Subcontractors to comply with. the prevailing wage rate requirement imposed by this Section.

(3) Determination o(Prevailing Rate o( Wages. It shall be the dutv oUhe Board.JJi

Supervisors. from time to time and at least once during each calendar year. to fix and determine the

Prevailing Rate ofWages paid in private employment in the City for individuals engaged in the hauling

ofsolid waste. including such rate ofwages paid for overtime and holiday work, which said Prevailing

Rate of Wages shall be fixed and determined as follows:
15

The Civil Service Commission shall fUrnish to the Board ofSupervisors, within-6ddays ailer the

effective date oOhis Section. and on or before the first Monday in November o(each year, data as to

the Prevailing Rate of Wages for individuals engaged in the hauling ofsolid waste, including such rate
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1 ofwages paid (or overtime and holiday work. and the Board ofSupervisors shall, upon receipt ofsuch

2 data, fix and determine the Prevailing Rate of Wages (or individuals engaged in the hauling ofsolid

3 waste, including such rate ofwages paid (or overtime and holiday work. as paid (or similar work in the

4 Citv in private emplovment, Such Prevailing Rate of Wages as so fixed and determined by the Board of

5 Supervisors shall remain in (orce and shall be deemed to be the Prevailing Rate of Wages paid in

6 private employment (or similar work, until the same is changed by the Board ofSupervisors.

7 In determining the Prevailing Rate of Wages, as provided (or in this Section, the Board of

8 Supervisors shall not be limited to the consideration ordata fUrnished by the Civil Service Commission,

9 but may consider such other evidence upon the subject as the Board ofSupervisors shall deem proper

10 and thereupon base its determination upon any or all ofthe data or evidence considered.

11 (4) Enforcement ofPrevailing Wage Rate Requirements. Where the Contracting Officer

12 determines that a Contractor (or the hauling ofsolid waste, or a Subcontractor, may have violated the

13 prevailing wage requirements of this Section, the Contracting Officer shall send written notice to the

14 Contractor oUhe possible violation (a "violation notice"). In addition to and without prejudice to anv

15 other remedv available, the Contracting Officer mav terminate the Contract, in which case the

16 Contractor shall not be entitled to any additional payment thereon unless within 30 days ofreceipt of

17 the violation notice the Contractor has either (i) cured the violation or (ii) established bv documentary

18 evidence, including but not limited to pavroll records, the truth and accuracy ofwhich is attested to by

19 affidavit, proororcompliance with the provisions ofthis Section. For purposes oUhis Section, where a

20 Contractor or Subcontractor fails to pay at least the Prevailing Rate ofWages to Employees as

21 required by this Section, the Contractor shall have "cured the violation" once the Contractor or

22 Subcontractor reimburses such individuals by paying each individual the balance ofwhat he or she

23 should have earned in accordance with the requirements oUhis Section. In addition to, or instead of

24 terminating the Contract, where the Contracting Officer finds that the Contractor has willfUlly violated

25
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Where the Contracting Officer has Riven notice that a Contract has been terminated or

Worker Retention Requirements. All Contracts covered by this Section shall impose the

Worker Retention Requirements.

Purpose. The City has an important proprietary interest in maintaining the stabilitv of

(2)

(c)

(l)
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21 JUhe terminated Contractor has not learned the identity oUhe successor Contractor, i(any, by

19 o(each Employee who works at least 15 hours per week under the Contract. This provision shall also

23 information from the Contracting Officer. I(a successor Contractor has not been awarded by the end

22 the time that notice was given oUhe Contract termination, the terminated Contractor shall obtain such

2 mav assess a penaltv (a "willfi;l violation penalty") o(not more than 10 percent oUhe dollar amount o(

3 the Contract, such sums to be deposited in the (und out o(which the Contract is awarded or, i(none

1 he requirements o(this Section, the Contracting Officer or the Labor Standards Enforcement Officer

4 exists, the General Fund. The Contracting Officer or Labor Standards Enforcement Officer may

24 oUhe 10 dav period, the employment information referred to in subsection (c)(2)m shall be provided to

25

5 impose such willful violation penalty regardless o(whether the Contractor has cured the violation.

9 o(City operations. Turnover o(experienced workers resulting from a change in the City's Contractor

8 the workforce engaged by a Contractor in the hauling o(solid waste generated by the City in the course

16 ended, or where a Contractor has Riven notice o(such termination, upon giving or receiving such

20 apply to the Subcontractors oUhe terminated Contractor.

18 provide to the successor Contractor, the name, date o(hire, and employment occupation classification

17 notice, as the case may be, the terminated or ending Contractor shall, within ten days thereafter,

13 following obligations on the Contractor (or Emplovees who work at least 15 hours per week under the

14 Contract.

15

10 ieopardizes the quC!1~~if/i£iency, and cost-effectiveness o(service provided to the City under the

12

11 successor Contract.



1 the Contracting Officer at such time. Where a Subcontractor has been terminated prior to the

termination ofthe Contract, the terminated Subcontractor shall for the purposes oOhis provision be

deemed a terminated Contractor.

(ii2 A successor Contractor shall retain, for a 90-day transition emplovment period,

Emplovees who have worked at least 15 hours per week and been emploved bv the terminated

Contractor or its Subcontractors, ifany, for the preceding twelve months or longer under the Contract,

providing that just cause does not exist to terminate such Employee. The predecessor Contractor's

Emplovees who worked at least 15 hours per week shall be employed in order oftheir senioritv with the

I
predecessor. This requirement shall be stated by the City in all initial bid packages, Requests for

Proposals, and Requests for Qualificq{iP!l§ invg[ying Contract" governed bv this Section.

(iii) [fat any time a successor Contractor determines that {Cwer Employees are required to

perform the new Contact than were required bv the terminated Contractor (and Subcontractors, if anv),

the successor Contractor shall retain Emplovees bv senioritv within the job classification.

(iv) During such 90-day period the successor Contractor (or Subcontractor, where

applicable) shall maintain a pre{Crential hiring list ofeligible covered Emplovees not retained bv the

successor Contractor (or Subcontractor) from which the successor Contractor (or Subcontractor) shall

hire additional Employees.

(v) Except as provided in subsection (c)(2)(iii), during such 90-day period, the successor

Contractor (or Subcontractor, where applicable) shall not discharge without cause an Employee

retained pursuant to this Section. "Cause, n for this purpose, shall include, but not be limited to, the

,

2

3

4

5

6

7

21 Employee s conduct whtle 1I1 the employ ofthe ternunated Contractor or Subcontractor that contrzbuted

8

9

10

11

12

13

14

15

16

17

18

19

20

22 to any decision to terminate the Contract or Subcontract for fraud or poor performance, excluding

23 permissible union-related activity.

24

25
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(vi) At the end ofsuch 90-dav period, a successor Contractor (or Subcontractor, where

applicable) shall perform a written performance evaluation for each Emplovee retained pursuant to

this Section. I(the Emplovee's performance during such 90-dav period is satisfactory, the successor

Contractor (or Subcontractor) shall offer the Employee continued emplovment under the terms and

conditions established by the successor Contractor (or Subcontractor) or as required by law,

(3) Contractual Provision Concerning Worker Retention Requirements. All Contracts

subject to this Section shall include a provision in which the Contractor agrees to comply with, and to

require Subcontractors to comply with, the obligations imposed by this Section.

(4) Enforcement of Worker Retention' Requirements. An Employee who has not been hired

or has been discharf!ed in violation ofthis Section by a successor CO/11ms:.igr orjlLSubcontractor may

bring an action in the Superior Court oUhe State ofCalifOrnia, as appropriate, against the successor

Contractor and, where applicable, its Subcontractor, and shall be awarded back pav, including the

value ofbenefits for each day during which the violation continues, which shall be calculated at a rate

ofcompensation not less than the higher ofO! the average regular rate ofpay received by the

Emplovee during the last three years oUhe Employee's employment in the same occupation

classification or (ii) the final regular rate received bv the Employee, If the Employee is the prevailing

party in any such legal action, the Court shall award reasonable attornev's fees and costs as part oUhe

costs recoverable.

(5) Successor's Prior Employees. Notwithstanding the provisions ofsubsection (e), a

successor Contractor or Subcontractor may replace an Employee otherwise entitled to be retained

pursuant to this Section with a person employed by the Contractor or Subcontractor continuously for

twelve months prior to the commencement oUhe successor Contract or Subcontract in a capaciIV

similar to that proposed under the successor Contract or Subcontract. This Section shall apply only
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1 where the existing Employee ofthe successor Contractor or Subcontractor would otherwise be laid off

2 work as a result ofthe award ofthe successor Contract.

3 (d) Collective Bargaining Agreements. Notwithstanding anything to the contrary in this

4 Section, ifa Contract conflicts with an existing collective bargaining agreement to which a Contractor

5 or Subcontractor is a partv, the collective bargaining agreement shall prevail, However. the

6 I Contractor or Subcontractor will be obligated to make good faith efforts to comply with the

7 requirements oOts Contract that do not conflict with the collective bargaining agreement.

8 (e) Preemption. Nothing in this Section shall be interpreted or applied so as to create any

9 power or dutv in conflict with any federal or state law.

10 m No Cause ofAction Against City. This Section is not ilJlclJded to create aJ2]jvalcright

11 ofaction against the City

12 Prospective Application. This Section is intended to have prospective effect only. and

13 shall not be interpreted to impair the obligations ofany pre-existing Contract entered into by the Citv.

14 This Section shall only apply to Contracts entered into on or ailer the effective date ofthis Section.

15 Severability Ifanv part or provision ofthis Section. or the application thereofto any

16 Person or circumstance, is held invalid. the remainder ofthis Section. including the application ofsuch

17 part or provisions to other Persons or circumstances. shall not be affected therebv and shall continue

18 in fiill force and effect. To this end. the provisions ofthis Section are severable.

19
APPROVED AS TO FORM:

20 DENNIS J. HERRERA, City Attorney

21

22

23

24

25

By:
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